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1 I. INTRODUCTION
) Through this Order, the Court grants Defendants’ Motions for Fees, Expenses and/or -
3 | Sanctions against Cal Fire.! With respect to Defendants’ request for sanctions in particular, the
4 | Court finds that Cal Fire has, among other things, engaged in the pervasive and systematic abuse
5 f of California’s discovery rules in a misguided effort to prevail against these Defendants, all of
6 | which is an affront to this Court and the judicial process. As more specifically set forth below,
7 (| the Court finds that Cal Fire’s conduct has been egregious amd,‘ in order to protect the integrity of
8 || the Court and the judicial system, holds that this conduct warrants both monetary and terminating
9 || sanctions. As also set forth herein, the Court finds additional legal bases for which to award
10| Defendants reasonable attorneys’ fees and certain expenses.
11 1. RELEVANT BACKGROUND
12 - The Mbonlight Fire broke out on the afternoon of September 3, 2007, on a hillside near
13- | Moonlight Peak in Plumas County, roughly ten miles south of the town of Westwood, California.
14 | The fire ultimately burned approximately 65,000 acres® before it was fully contained several
15 | weeks later. On August 9, 2009, Cal Fire filed this action seeking its suppression and
16 [ investigative costs associated with the Moonlight Fire from Sierra Pacific Industries, Eunice
17 | Howell d/b/fa Howell’s Forrest Harvesting, J.W. Bush, Kelly Crismon, W.M. Beaty and
18 ASsociatcs, and the Landowner Defendants (collectively “-Derfendants”). Following the lead of
19 | Cal Fire, several other private party'Plaintiffs filed suit against these Defendants seeking damages
20 || arising from the Moonlight Fire.? Ultimdtely, six separate actions were filed, consolidated for
21 || purposes of discovery, and eventually consolidated for purposes of a trial on liability. |
22
23 ! Defendants’ Motions for Feos, Expenses and/or Sanctions are brought against Cal Fire and its counsel exclusively.
Defendants have confirmed that they do no not seek such relief against the other Plaintiffs. Accordingly, this Court's
24 analysis is focused on Cal Fire and the improper litigation conduct of its investigators, employees, experts, and
primary counsel, as well as the collaborative and improper efforts of the two federal investigators, Reynolds and
25 | Welton, as further discussed herein. '
z Because the Moonlight Fire eventually burned approximately 45,000 acres of United States land, these Defendants
26 were also sued by the United States, and resolved that action through settlement shortly before its scheduled trial in
27 July of 2012, _
3 On July 26, 2013, Plaintiff Cal Engels reached a stipulated settlement with all Defendants, dismissed its action with .
28 prejudice, as confirmed on the record with this Court, and is no longer a party to this matter.
1
[RROBSSER] ORDER

PAGE 3/59 * RCVD AT 2/4/2014 4:13:33 PM [Pacific Standard Time] * SVR:SACRFAX02/1 * DNIS:N/A* CSID:5302832501 * DURATION (mm-ss):30-35




02/04/2014 l6:51

forest stationers

[FAX) 5302832501 P.004/059

1 Litigation ensued for years and continues to this day. The parties have prcipqunded

2 | numerous requests for production, produced and receiveci thousands of documents, taken -

3 | hundreds of days of depositions, propounded hundreds of interro gatories and numerous requests

4 | for admission, and hired, collectively, more than 60 experts to opine on numerous fields of

5 | expertise, including, but not limited to, the standards and procedures associated with wildland fire

6 | origin and cause investigations, fire science, ignition principies, metallurgy, photogrammetry,

7 | land surveying, weather, bulldozer operations and maintenance, and various aspects of forest

8 | management and attendant regulations.

9 On April 30, 2013, the Chief Justice, through the Assigned Judges Program, issued an
10 | order appointing the undersigned to serve as the judge on this matter for all purposes. In the
1T | weeks and months following that appointment, the Court considered thousands of pages of
12 pfeada'ngs and documeﬁts in this multi-party conéolidatcd matter in order to prepare for a lengthy
13 | trial wlﬁch was set io begin July 29, 2013, and which generated a jury pool comprising roughly
14 i four percent of the population of Plumas County. As part of this effort, the undersigned spent
15 | several days at the Portola courthouse reviewing all of the files and records, including numerous -
16 ) pleadings related to discovery disputes, most of which were adjudicated before the Court-
17 || appointed discovery referee, Judge David Garcia (Ret.), who issued findings and
18 || recommendations for this Court’s consideration. Additional]y, pursuant to a stipulation by the
19 | parties, the Court reviewed background materials provided by Cal Fire regarding the standards
20 | and procedures for wildfire investigations and origin and cause determinations.
21 The undersigned held a Case Management Conference with the parties on June 6, 2013.
22 | Thereafter, the Court conducted a trial readiness conference on July 1, 2013, the focus of which
23 } was to address various pretrial issues and to rule upon nearly one hundred motions in 'limine, 65
24 | of which were filed by Cal Firé, and 32 of which were filed by Defendants. The briefing and
25 | exhibits on the motions in limine exceeded a thousand pages, and discussed a number of issues
26 || relevant to the case and its lengthy prosecution. The Court tentaﬁvé]y deniéd a great majority of
27 | Cal Fire’s motions in limine, and did the same with the great majority of Defendants’ motions.

{ 28 | The Court tentatively granted a few motions, including one discussed infia.
2
{2ROPOSER] ORDER

PAGE 4/59 * RCVD AT 2/4/2014 4:13:33 PM [Pacific Standard Time] * SVR:SACRFAX02/1 * DNIS:N/A* CSID:5302832501 * DURATION (mm-ss):30-35




02/04/2014 l6:51

[FAX) 5302832501 P.005/059

forest stationers

1 * On July 15, 2013, the parties submitted lengthy trial briefs outlining their positions on the
2 || facts and applicable law. On July 22, 2013, after reviewing these extensive submissions, this
3 || Courtissued an order advising the parties that they should come to the scheduled July 24, 2013,
4 1 pretrial hearing prepared to make a prima facie showing under the holding in Cottle v. Superior
5 | Court (1992) 3 Cal.App.4th 1367, which is focused on the proper and efficient administration of
6 | justice in such complex matters.* 'I'hé Court also-advised the pﬁeé that the hearing would likely
.7 || belengthy, and that they should be prepared to stay until the end of the week.
8 - On July 26, 2013, at the end of a three-day pretrial hearing, the Court signed two dismissal
9 I orders m these actions. One of the Court’s orders issued with prejudice, was premised on the
10 || holding in Cottle and resulted from Plaintiffs’ joint failure during the lengthy pretrial hearing to
11 | make a prima facie showing that any of them could sustain their burden of proof against
12 | Defendants. The second order also issued with prejudice, was focused on Cal Fire's action
13 | exclusively and dismissed that action against Sierra Pacific, W.M. Beaty and Associates and the
14 | Landowner Defendants pursuant to an oral Motion for Judgment on the Pleadings, the intent for
15 | which Sierra Pacific initially raised in its trial brief, but which was extensively argued and briefed
16 | during the three-day pretrial hearing. In any event, with respect to its ruling 611 the Motion for
17 | Judgment on the Pleadings, the Court found that Health & Safety Code Sections 13009 and
18 § 13009.1 (hereinafier referred to throughout as sections 13009 and 13009.1) provide Cal Fire no
19 ]egai basis to bring this action against Sierra Pacific, W.M. Beaty and Associates, or the
20 || Landowner Defendants. On July 26, 2013, this Court also executéd judgments for Defendants
21 cons:isfent with the scope of the dismissal orders. On September 20, 2013, Cal Fire filed a notice
22 || of appeal of this Court’s orders. _ | .
23 On September 12, 2013, Defendants filed an ex parte application réquesting, among other
24 || things, a bifurcated briefing schedule on their forthcoming Motion for Fees, Expenses, and/or
25 '
26 | * Asthis Court has previously noted in “a complex litigation case which hds been assigned to a judge for all purposes,
. a court may order the exclusion of evidence if the plaintiffs are unable to establish a prima facie claim prior to the
27 || startof trial.” (Corrle, supra, 3 Cal. App.4th at 1381.) Similarly, the “burden is on the plaintiff to establish a prima
Jacie showing of negligence against the defendant, and, if he fails to do so, that a nonsuit may be properly granted,”
28 {(Mastrangelo v. West Side Union High School Dist. of Merced County (1935) 2 Cal.2d 540, 546.)
3
RROPOSED] ORDER
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Sanctions. Cal Fire filed a written opposition. On September 18, 2013, the Court 1ssued an order
settmg a schcdule that directed the parties to file their briefing on the motion in phases.
Specifically, the Court directed the parties to initially focus their briefing on Defendants’ claim of
entitlement to fees, expenses, and/or sanctions (Phase I briefing). Thereafter, to the extent
necessary based on the Court’s review of the Phase 1 briefing, the Court’s order directed the
parties to focus on the proper award, if any, of fees, expenses and/or sanctions (Phase II briefing).

Defendants tﬁncly filed their Phas‘_a I opening brief on October 4, 2013. On October 24,
2013, before Cal Fire filed its Opposition, Defendants notiﬁed the Court that they had learned of
newly discovered evidence. Specifically, Defendants learned that Cal Fire had failed to produce a
critical document that was responsive to Sierra Pﬁciﬁc’s earlier discovery request of October 4,
2012. Defendants édvised the Court that this document was subject tb an April 10, 2013, Court
order, issued after numerous hearings before Judge Garcia, wherein Defendants argued that Cal
Fire was wrongly wiﬂ:hblding or delaying the production of documents relating to the Wildland
Training and Equipment Fund (hereinafter “WiFITER fund™).? Specifically, the Court’s order
expressly commanded Cal Fire to finally produce all responsive; non-privileged WiFITER
documents by “no later than” April 30, 2013, '

Defendants’ briefing also revealed to this Court that Defendants first leamed of Cal Fire’s
failure to produce all responsive WiFITER documents through the chance issuance of a public
audit refort regarding WiFITER, issued by the California State Auditor’s office. Among other
things, the State Auditor’s report (hereinafier “the Audit™) found the WiFITER fund to be in
violation of California law. In reaching this conclusion, the Audit revealed the existence of an

important document regarding Cal Fire’s intent in forming WiFITER. Thereafter, counsel for

* When Cal Fire sent its Angust 4, 2009, demand letters to these Defendants reparding the Moonlight Fire, it advised
each of the prospective Defendants that Cal Fire had expended approximately $8.1 million in suppressing and
investigating the Moonlight Fire, and that Cal Fire would file civil cost recovery actions against each of the
Defendants under sections 13009 and 13009.1 within 30 days of their receipt of the letter unless they wrote a check
to the General Fund in the amount of approximately $7.7 million and a separate check to WiFITER in the amount of -
$400,000, care of the California District’s Attorneys’ Association (hereinafter “CDAA”). The CDAA had been
administering the WiFITER fund at the request of Cal Fire in exchange for a fee based on percentages associated
with what Cal Fire deposited in the WiFITER fund and what it expended from the same fimd. For reasons not
explained in the record, Cal Fire filed its action against these Defendants on August 9, 2009, five days afier its
demand letter, as opposed to 30 days as initially stated,

4

[RRGPESER] ORDER
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1 § Sierra Pacific notified Cal Fire on Qctober 21, 2013, of its failure to produce what the State
2§ Auditor found to be a critical WiFITER document. Sierra Pacific’s counsel also advised Cal Fire
3 || that its failure to do so was in violation of the Court’s April 30, 2013, order and demanded Cal
4.1 Fire’s immediate production of the document now identified in the Audit as well as any and all
5 || other documents that Cal Fire had failed to produce. F iﬁally, Sierra Pacific argued that Cal Fire’s
6 | failure was relevant to its Motion for Fees, Expenses and Sanctions. | |
7 Sierra Pacific’s counsél’s communication to Cal Fire precipitated an admission by Cal
8 1 Fire that it had “inadvertently” failed to produce the email identified by the Audit, as well as more
9 | than 5,000 pages of other relevant WiF ITER documents. Defendants brought what it learned
10 }| from Cal Fire’s counsel to the attention of this Court through the Court’s clerk. Cal Fire also
11 | brought the matter to the Court’s attention through an ex pariapplication filed October 29, 2013,
12 § which sought a modiﬁ‘cati;)n to the briefing schedule based on its discovery of these materials.
13 On October 30, 2013, the Court conducted a telephonic hearing with all the parties.
14 7 During that hearing, the Court once again ordered Cal Fire to produce ail responsive WiFITER
15 | documents this time, by no later than October 31, 2013. The Court confirmed this order in
16 | writing on November 7, 2013. As set forth in that order, the Court denied Cal Fire’s ex parte
17 | application, but slightly modified the bﬁeﬁhg schedule so as to give the parties the opportunity to
18 | submit sur-replies addressing the relevance, if any, of Cal Fire’s belated production.
19 On October 31, 2013, Cal Fire produced more than 5,000 pages of documentaﬁon to
20 | Defendants, most of which Cal Fire conceded had never before been produced. The following
21 3 day, Novembcr 1; 2013, Cal Fire timely filed its opposition to the Phase I briefing.
22 On November 12, 2013, Sierra Pacific filed an ex parte applicaﬁon seeking additional
23 | timeto file its repiy. brief due to issues with Cal Fire’s belatedly produced WiFITER documents. -
24 | During a telephonic hearing regarding the application, Cal Fire’s counsel represented that Cal
25 | Fire had produced all responsive documents and .argued there was no valid basis to further modify
26 § the briefing schedule in the November 7, 2013, order. At the close of this telephonic hearing, the
27 || Court denied Sierra Pacific’s application for additional time. Defendants timely filed their reply
28 | in support of the Phase I briefing on November 15, 2013. |
5
[(RROROEED] ORDER
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Fire of its ongoing obligation under the Court’s orders to produce any and all responsive

- address issues raised by counsel in their recent submissions. Specifically, in their opening brief,

alleviate any concern about fair process, the Court allowed thé parties to submit supplemental

.bi‘ieﬁng on these matters pursuant to a schedule that coincided with the existing briefing schedule.

[FAX) 5302832501 P.008/05Y

On November 22, 2013, Cal Fire timely filed its sur-reply regarding its belated broduction _
of 5,000 pages of WiFITER documents. At the end of that brief, Cal Fire disclosed that
additional WiFITER documents had not been produced. Later that day, November 22, 2013, and

after receiving an email from Sierra Pacific’s counsel earlier that same day which reminded Cal

WiIFITER documents, Cal Fire belatedly produced more than 2,000 additional pages of
responsive documentation, much of which had nof been previously produced.

Defendants addressed this additional belated production in their sur-reply filed December
3, 2013, arguing that Cal Fire’s second belated production not only violated the Court’s orders of
April 10, 2013, and October 30, 2013, but that it was also contrary to Cal Fire’s representations to
this Court in opposition to Defendants’ éx parte application to extend the briéﬁng timelines

regarding the belated production, 7
On December 2, 2013, the Court issued a Case Manzagement and Briefing Order to

Defendants invited the Court to request further briefing focused on Cal Fire’s alleged dishonesty
and investigative corruption. In its opposition briefing, Cal Fire asserted that it and its employees
were absolutely immune from monetary sanctions. In their reply, Defendants argued that, if that
were true, which Defendants dispute, the Court had authority to issue terminating sanctions. In
objections to evidence, Cal Fire asserted that the request for terminating sanctions was a new
matter, and that an argu‘menf about its investigators lying in deposition testimony was a new

matter, to which Cal Fire should have an opportunity to respond. Accordingly, to address and

The parties timely filed those submissions.

While the briefing on the Motions for Fees, Expenses and/or Sanctions was still ongoing,
the parties engaged in separate but related motion practice regarding a belatedly produced email
that Defendants cited in their November 15, 2013, submission (hereinaﬂef the “disputed email”).

On November 25, 2013, Cal Fire asserted that this disputed email was privileged, had been
6

[RRORGTED] ORDER
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inadvertently produced, and must be returned to Cal Fire. On December 19, 2013, Defendants
filed a motion under Code of Civil Procedure section 2031.285 seeking to resolve this privilege
claim. In that mbtion, Defendants argued that Cal Fire’s claim of privilege was illegitimate since
the disputed email was never privileged and/or confidential, since it was already in the Court’s
public files or, in the alternative, because Cal Fire had already wa.ived aﬁy. such privilege for
various reasons to the extent it ever existed. Thereafter, on December 20, 2013, this Court issued
another briefing order, difecting Cal Fire to immediately file any related motion it intended to file
on the issue of privilege and/or waivér, and setting a briefing schedule for opposition and reply
briefing in order to resolve the matter forthwith. On December 23, 2013, Cal Fire filed 2 motion
regarding its claim of privilege regarding the disputed email. Defendants and Cal Fire then
timely filed their opposiﬁoﬁs and replies in accordance with this Court’s briefing schedule. In
order to give guidance to counsel with respect to the final briefing due January 24, 2014, this
Court informed the parties through the Co;,lrt’s clerk on January 16, 2014, that counsel should
proceed !on the assumption that Sierra Pacific’s motion would be granted and Cal Fire’s motion
would be denied. The Court stated that this guidance was being provided in order to permit
briefing and was not a warrant that the rulings would issue as suggested by this guidance; those
rulings are the subject of a éeparate written order issued by this Court,

The parties timely filed their Phase 1l briefing: Defendants submitted their opening briefs
on December 13, 2013, Cal Fire submitted its opposition on January 8, 2014, and Defendants
submitted their reply on January 24, 2014. Additionélly, pursuant to the Court’s direction in its
December 2, 2013, Case Management and Briefing Order, the parties also submitted proposed
orders on the Motions for Fees, Expenses and/or Sanctions on January 24, 2014.

518 FINDINGS

This Court has carefully reviewed and fully considered the extensive briefing on the
Motions for Fees, Expénses and/or Sanctions, including the Phase I briefing, Phase II briefing, the
supplemental briefing :egarding the belated WiFITER productions, the supplemental briefing
regarding Cal Fire’s alleged dishonesty, corruptibn and the irnposition of terminating sanctions,

all declarations and evidence filed in support of and in opposition to said briefing, and all
7

[BROROSED] ORDER.
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1 objections to evidence and responses thereto.’ Additionally, the Court has carefully reviewed and
2 | fully considered the cross-motions, and all related briefing and submissions, regarding Cat Fire’s
3 | claim of privilege over the disputed email. Now, having spent extensive time reviewing what the
4 | Court conservatively estimates amounts to thousands of pages of legal briefing, declarations and
5 { exhibits, and having heard oral argument from all parties through a two-day hearing, the Court
6 | hereby finds as follows:
71 A Defendants Are Entitled to Sanctions Pursnant to California Code of Civil
g Procedure Section 2023.030 . : :
9 On July 24, 2013, the Court began the pre-trial proceedings by reading from and issuing a
10 | written order which referenced the standards applicable to the California Attorney General’s
11 | Office, specifically noting:
12 The Ca]ifornia-Attomey General is among the well-qualified
counsel representing plaintiffs. The mission statement of the
13 Attorney General provided that, among other laudable goals, the
Attorney General will enforce and apply all our laws fairly and
14 impartially; and will encourage economic prosperity, and safegnard
natural resources for this and future generations. Of course, all
15 _ attorneys are bound by Business and Professions 6068(c), “to
" counsel and maintain those actions, proceedings, or defenses only
16 as appears to him or her just. . .”
17 Similarly, the California Supreme Court has emphasized the vital importance of a fair
18 | prosecution and outcome in an action brought by a public entity:
19 A fair prosecution and outcome in a proceeding brought in the
20 name of the public is a matter of vital concem both for defendants
21 | *With respecf 1o the objections to evidence, unless otherwise stated, to the extent this Court cites any evidence in this
Order which is the subject of an objection to evidence, or to the extent that any evidence cited herein is necessary to
22 this order, the parties are to assume that the Court has considered and overruled any such objection unless noted
otherwise, '
23 The Court however must specifically address Defendants’ objections to the Declaration of Joshua White submitted
by Cal Fire in support of its Phase I briefing, Therein, Mr. White offers statements regarding the white flag about
24 | which he was cross-examined. However, Mr. White also offers an opinion regarding the issue of cavsation, an
opinion that was not proffered by Cal Fire at any time earlier in the case, and which differs from the statements in the
25 | Cottle proceeding that counsel for Cal Fire attributed to Mr. White from the Origin and Cause Report, and which was
specifically addresséd in the Court’s Cortle rulings. The Court has reviewed the Defendants’ Phase 1 briefing -
26 carefully, and can find no issue, fact or argument that places in issue matters of causation addressed in Mr. White's
declaration. The Court-also finds that the new opinion from Mr. White contravenes the Court’s order governing the
27 1 permissible contours-of Mr. White's expert opinions in view of Cal Fire’s refusal to subject him to an expert
deposition.pursuant to Code of Civil Procedure s cti9n 2034. Accordingly, the Court shall grant Defendants’ motion
28 | to strjkc that portion of Mr. White's dec]aratioh.'? Lounszl- fAUL Gelpar 1S “reddm
jc.ﬂo,id 4f7i/u& hea2iwé & CpguAf ont F&[arqu, o ),p[?’ &C/\/
] - : ' N A4
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i and for the public, whose interests are represented by the
government and to whom a duty is owed to ensure that the judicial
2 * process remains fair and untainted by an improper motivation on
the part of attorneys representing the government. Accordingly, to
3 ensure that an attorney representing the government acts
evenhandedly and does not abuse the unique power entrusted in
4 him or her in that capacity-—~and that public confidence in the
integrity of the judicial system is not thereby undermined—a
5 heightened standard of neutrality is required for attorneys
prosecuting public-nuisance cases on behalf of the government.
6
" (Codnty af Santa Clara v. Superior Court (2010) 50 Cal.4th 35, 57.) Against this backdrop, it is
- g | this Court’s responsibility to carefully assess the conduct of Cal Fire and its counsel in this matter
9 | and toreach a determination that ultimately advances the goal of ensuring that California courts
10 || remain “a place where justice is judicially administered.” (See Stephen Slesinger, Inc. v. Walt -
11 || Disney Co. (2007) 155 Cal.App.4th 736, 763-65.)
12 Code of Civil Procedure section 2023.030 grants courts the authority to impose monetary,
13 | issue preclusion, evidentiary, terminating, and contempt sanctions for discovery misuse. Section
14 2023.010 provides a nonexclusive list of the types of misconduct that are considered to be
15 | “misuse” and which may be remedied. These include employing discovefy methods in a manner
16 | that causes undue burden and expense, making unmeritorious objections to discovery, and giving
17 | evasive responses to discovery. (Code Civ. Pro. § 2023.010 (c), (¢), and (f).) Other sanctionable
18 | discovery abuses include providing false discovery responses, providing evasive, misleading or
19 { false deposition testimony, and spoliation of evidence. (See e.g. Michaely v. Michaely (2007) 150
20 | Cal.App.4th 802, 809 (deposition testimony); Olmstead v. Arthur J, Gallagher & Co, (2004) 32
21 Cal.4th 804 (discovery responses); ‘W’:’Iliam& v. Russ (2008) 167 Cal.App.4th 1215, 1223
22 | (spoliation); Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1 (spoliation).)
23 The trial court has broad diSCretfon in selecting discovery sanctions, subject to reversal
24 | only for abuse. (Reedy v. Bussell (2007) 148 Cal.App.4th 1272, 1293; Miranda v. 21st Century
25 || Ins. Co. (2004) 117 Cal. App.4th 913, 928-29.) “The court must examine the entire record in
26 j determining whether the ultimate sanction should be imposed.” (Deyo v. Kilbourne (1978) 84
27 | Cal.App.3d 771, 796; Lang v. Hochman (2000) 77 Cal.App.4th 1225, 1246 (the court must
28 [ consider “the .totality of the circumstances™).) To do this, a court must caiefully consider all
| 9
[BRERASER] ORDER _
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diséovery .abuses, past and present. (Liberty Mut. Fire Ins. Co. v. LcL Adm s, Inc. (2009) 163
Cal.App.4th 1093, 1106-1107 (rejecting the argument that “past discovery abuses ilave no place
in deciding whether to impose terminating sanctions,” and holding that “the sanctioned party’s
history as a repeat offender is not only relevant, but also significant, in deciding whether to
impose terminating sanctions”).) The trial court should consider both the conduct being

sanctioned and its effect on the party seeking discovery and, in choosing a sanction, should

Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal.App.4th 27, 36.) Where
the abuses are clear, it is an abuse of discretion for the trial court not to impose sanctions under
section 2023.030. (Déppes v. Bentley Motors, Inc. (2008) 174 Cal.App.4th 967, 992.)

1. CalFire Has Engaged In Pervasive Discovery Abuses.

With respect to assessing Cal Fire’s conduct and the conduct of its primary counsel, this
Court is vested with discretion to resolve conflicting evidence and make whatever credibility
determinations are necessary, and its decisions in such matters are reviewed under an abuse of
discretion standard. (See Michaely v. Michaely, supra, 150 Cal. App.4th at 809 (affirming
sanctions award and stating trial judge is “in an excellent position to make credibility findings™).)
The Court’s finding are provided herein only by way of example so as to illustrate instances
which reveal the pervasive nature of Cal Fire’s discovery abuses, and this Order should not be

construed as an assessmeunt that Cal Fire’s transgressions are limited to these examples.

(a) Cal Fire’s Violation Of This Court’s Qrders Requiring Production Of All
WIFITER Documents,

Cal Fire belatedly produced two tranches of relevant documents that were not only subject

to Siérra Pacific’s diséovery request, but also to two court orders. On October 31, 2013, Cal Fire
produced & disorganized mass of more than 5,000 documents, well afier the Court had ordered
Cal Fire to .producc all non-privileged documents by no later than April 30, 2013, and well after
the parties had made their argurhents regarding the relevance of WiFITER in the context of .
motions in limine, tentatively ruled upon in favor of Cal Fire by this Court on July 1, 2013. On

November 22, 2013, Cal Fire produced more than 2,000 additional pages of documentation, well

10
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after this Court had ordered on October 30, 2013, that it produce all unproduced documents by no
later than October 31, 2013, and also after Cal Fire’s earlier representation to this Court when
opposing Sierra Pacific’s ex parte application for more time to address the belated production that
Cal Fire had now produced “everything.”.

Cal Fire’s belated productions not only violated the discovery rules and this Court’s
orders, the Court finds that they é.everely pfejudiced Defendants. By the time Defendants
received the documents, do_zens of WIFITER depositions h_ad been conducted, numerous motions
pertaining to WIFITER had been heard and ruled upon by the Court, including motions in limine,
settlement conferences ﬁad been held, and case s&ategies were formulated. These actions were
taken without the benefit of complete information, and there are a number of documents which
reveal information that is incon.sistcnt with the testimony of Cal Fire’s witnesses and wifh Cal
Fire’s repreéehtaﬁons to this Court regarding Cal Fire’s own understandings regarding WiFITER
and whether it was legal. Had Cal Fire timely produced these documents, the information |
revealed by them may have opened up new avenues of cross-examination during the deposition of _
Cal Fire’s witnesses that, in turn, may haﬁé forced the disclesure of even more damaging
information, an assumption this Court is willing to niake in view of Cal Fire’s inexcusable failure
to produce these documents, a failure that this Court finds akin to spoliation, at least in terms of
its impact on these Defendants before the major motions on WiFITER were addressed. '

With respect to those motions, the Court finds that seme of the belatedly produced

WiFITER motions in limine. In fact, some of these documents belie Cal Fire’s own
representations to this Court that there was no evidence whaisoever that the WiFITER fund was

improper.” Had Cal Fire’s failure to comply with the discovery rules and to abide by the Court’s .

? For instance, Defendants informed this Court that they identified well over a thousand pages of previously
unptoduced internal Cal Fire emails pertaining to WiFITER that support what Defendants argued in their own motion
in limine ot WiFITER and in opposition to Cal Fire’s regarding the impzet of this fund on the bias of Cal Fire and its
investigators, including documents demonstrating that those within Cal Fire’s Civil Cost Recovery Unit overseemg
the Moonlight Fire were fixated on the cash flowing in and out of the illegal WIFITER account. For instance,
various belatedly produced documents, which were generated within Cal Fire shortly before the Moonlight Fire, arc
supportive of Defendants’ assertion that the Moonlight Fire’s ultimate case manager Alan Carlson was seeking out
“high % recoveries” to keep WIFITER from “being in the red” and also favored using WiFITER funds for training
and tools that that would bring in more money, wriling in one belatedly produced email, it is hard to see where our

11
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related violation of this Court’s orders with respect to such'a large bank of documents, even if

"which, as discussed below, this Cowrt finds were purposeful and calculated to enhance its chance
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order occurred during trial, it surely would have been grounds for severe monetary, evidentiary |
and/or terminating sanctions under section 2023 and the Court’s power to enforce its orders.
(Libe_rzy Mut. Fire Ins. Co. v. LCL Administrators, Inc. (2008) 163 Czﬂ.AppAth 1093).)
Importantly, the Court finds that Cal Fire’s faiiure to produce such a large volume of
relevant documents — the discovery of which only occurred through the chance publication of
certain information recovered from Cal Fire by a third party that was not under any order of
production but found the information within Cal Fire regardless —reveals a lack of seriousness on
the part of Cal Fire that is an affront to this Court® Thié Court is not contesting Cal Fire’s
assertion of inadvertence, but the timely production of documents under our discovery rules and
good faith coﬁplimce with court orders requires seriousness of purpose, focus and effort. The
fact that a party can claim inadvertence says nothing about how serious Cal Fire took its
obligations to comply. But Cal Fire’s claim to this Court on November 14, 2013, that it had
finally produced everything, when in fact it had still not produced more than 2,000 pages of

documents, certainly does. Additionally, Cal Fire’s gross violations of the discovery rules, and its

“inadvertent,” is not inconsistent with its other gross violaticns of the discovery rules, some of

of success on the merits.

(b) Cal Fire’s Lead Investigator Rebéatédlv Failed to Testify Honestly
Regarding One of the Mosi important Aspects of His Origin and Cause

Investigation. ‘
As noted above, this Court has reviewed various publications relating to wildland fire

arson convictions are bringing in additional cost recovery.” The belatedly produced documents also reveal an
internal tension concerning Cal Fire’s conduct regarding WiFITER and an effort to conceal that conduct. For
instance, when Alan Carlson pushed to apporiion more money on one collection matter to WiFITER, as opposed to
where it belonged in the General Fund, he was rebuffed by his supervisor because Cal Fire’s general counsel had
informed him that “the point is to keep a low profile” and if they take toc large “a cut off the top of a recovery” it
might “look fishy.” This is the essence of scienter, and it certainly reveals that Cal Fire knew that its actions were
improper, a fact which Cal Fire and its counsel failed to reveal in Cal Fire"s motion in Iimine regarding WiFITER.

8 Cal Fire contends that it opened jts deors to the State Anditor in Apriliof 2013, and that the State Auditors’ agents
found the documents supportive of its conclusions on their own. The fact that individuals from a different public
agency —who would naturally have far less familiarity with Cal Fire’s record keeping systems than Cal Fire’s own
record keepers ~ still found decuments which Cal Fire failed to produce, despite this Court’s order to produce, deep
affront to this Court, and a further basis for the sanctions discussed hergin.

12
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publications, as well as each of the origin and cause experts retained by the parties in this case,

“the parties to this Court in May of 2013, including *“NFPA 921: Guide For Fire And Explosion Investigations,” the
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origin and cause investigations. With respect to this order, that review was helpful, as some
understanding is necessary in the context of this Court’s assessment of the importance of Cal

Fire’s lead investigator’s testimony with respect to his origin and cause work.” Each of these

speak of the necessity of investigators adhering to accepted standards in order to maximize the
accuracy of their work, and to scientifically énd systematically process a wildland fire scene so as
to uItinﬁatgaly narrow their search and systematically discover the fire’s point of origin. Once
found, the investigator is to search for an igniti~on source (because such sources are almost always
located at the point where the fire started) so as to determine the fire’s cause, while designating
the point of origin with a white flag.'® Thus, for instance, Cal Fire’s own origin and cause expert
Létry Dodds testified that being off by eight feet on the point of origin could make a world of
difference in terms of determining the correct cause, Thus, NFPA 921 states that it is nearly
always the case that if an investigator cannot properly lbcafe a fire’s point of origin, the
investigator will likely not be able to éccuratcly détcrmine its cause. Here, there is significant
dispute between the parties as to whether the investigators properly met the standard of care
associated with wildland fire origin and cause investigations, and it is not this Court’s task to
resolve those disputes. However, in the context of assessing the Defendants’ motion for sanctions
under section 2023, it is this Court’s responsibility to review whether Cal Fire abused the legal

process through the false testimony of its lead investigator on the Moonlight Fire, Joshua White.

This Court finds that Cal Fire; throngh White, repeatedly did so.

® Specifically, this Court's review included relevant sections of various fire investigation publications submitted by

National Wildfire Coordinating Group’s (NWCG) “Wildfire Origin & Cause Determination Handbook,” and its
companion and interagency wildland fire investigation training course and manual known as FI1-210,

'® Under the NWCG Handbook and FI-210, a white flag is used to designate evidence or the point of origin. Here,
both Cal Fire’s lead investigator Josh White and Cal Fire’s retained origin and cause expert Larry Dodds conceded
under oath that white flags are typically used to designate the point of origin, a fact supported by investigator
Reynelds’ sketch of the Moonlight Fire scene (a document which was not contained or discussed in the Official
Report) that contains precise measurements triangulated from two chosen and marked reference points that intersect
at a spot marked with an “x” and specifically designated as the “point of origin” on the sketch. Dodds testified under
oath that he confirmed these measurements intersected at a rock on a skid trial, and that his work revealed the same
rack was marked by these investigators with a white flag. Under F1-210, investigators are also trained to use other
flag colors in order to properly mark a fire’s progression: blue designates a backing indicator, yellow designatesa

lateral indicator, and red designates an advancing indicator,

13
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- by White during the morning of September 5, the first five of which were not included in the
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The Moonlight Fire origin and cause investigation was jointly conducted by agents from -
Cal Fire and the United States Forest Service. Cal Fire’s Joshua White and the USFS’s Reynolds
were the primary scene investigators. They testified that they processed the scene in accordance
with FI-210, beginning on September 4, 2007, and that they discovered two poihts of origin the .
next mornjng at shortly before 10:00 a.m. on or near a “spur trail” which is generally depicted in.
certain photographs taken by White. They also testified that their two points of oﬁgin, designated
as E-2 and E-3 in the joint “Origin and Cause Investigatioh Report™ (the “Official Report™) were
their only points of origin. White testified that neither of them ever placed any white flags to
mark evidence of these points of origin, an assertion confirrned by Reynolds, until he ultifnately
changed his story on the last day of testimoﬂy. In. addition to ndt marking these official points of
origin with a white flag, White also confirmed that they never took any photographs of E-2 and
E-3 in order to document their status as points of origin. When White was asked why he did
nothing to document the most important points in his investigation, he could not explain and said

“I don’t know.”

Notwithstanding White’s testimony, discovery revealed of a number of photographs taken

Official Report. White admitted that he took each of these photos, and that he took them from
two chosen reference points, three from reference point 1, and two from reference point 2. But
White could not explain or was unwilling to explain the fact that there is a White flag in the center
of each one of these photos, a fact which is more easily revéaled when the native files are viewed
and enlarged on a computer screen. In fact, after White tesﬁﬁed that they had not placed any
white flags during the scene investi gat:ion, he was shown a copy of the very first photograph he
took on the moring of September 5. In response to questioning, he explained the purpose and
placement of blue indicator flags, yellow indicator flags, and red indicator flags which are more
easily seen in this photograph. Once that process was dompl:ate, Sierra Pacific’s counsel asked,
“What about the white flag?” White testified, “There is no white flag,” an assertion he was forced
to retract once counsel showed him the native file of the same photograph enhanced on a

computer screen, as well as the native files of four additional photographs, all taken by White,
14
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I | one after the other, from just behind two reference points, \‘a;'ith the same white flag hanging on

2 | the same metal stem alongside the same rock in each one.

3 After admitting the existence of the white flag, investigator White continued to feign
ignoranée, testifying that he never placed any white flags fcrrl any reason, and that he was unaware
of his co-investigator Reynolds placing any white flag for any reason. Counsel ultimately moved

on to another piece of evidence, which was also left out of the Official Report: a Fire Origin

4
5
6
7 § Sketch, depicting a rough approximation of the scene and drawn on a federal investigative form
8 || in the possession of Reynolds. The sketch depicts reference point 1 and reference point 2, along
9 | with distance and bearing measurements taken from each as confirmed by Reynolds, with

0 f distance meésured with precision to a quarter of inch and Be:arings to a single degree, both

11 | intersecting af a single point. The sketch contains a single point marked with an “x” and

12 alongsidé that “x” there is a handwritten “P.O”, which is shorthand for “point of origin,” a fact
13 | also confirmed by a key at the base of the form, which reads “x = point of origin.” Cal Fire’s

14y origin and cause expert Dodds, and other experts, including Cal Fire expert Chris Curtis,

15 | confirmed under oath that the measurements found on the Reynolds® sketch intersect at the same
16 | point as marked By the white flag depicted in five separéte j}hotographs, as taken from the same
17 | reference points noted on the sketch itself. | '

18 White used his deposition to distance himself from this sketch, testifying that he did not
19 | know where the measurements intersected and that he had hut even seen Reynolds’ sketch until
20 | well after the Official Report was completed. He also testified that he only learned of the

21 | existence of this sketch through confidential discussions with counsel.!' But White’s professed
22 | ignorance regarding his actions on the Moonlight Fire investigation stand in stark contrast to

23 || White’s testimony in a different Cal Fire collection matter, Cal Fire v. Dustin White, wherein, on

24 | August 8, 2008, White testified that, “aside from trying to gét the absolute measurement to be

25

26 " Notwithstanding White's testimony in this matter, White’s own phutograph of the metal fragment he and Reynolds
claim to have collected at E-2 and E-3, which he took on the hood of his pickup truck at 10:02 a.m. just before

27 i releasing the scene 15 minutes later, behe his testimony that he did not see the Reynolds sketch until much later. In

one of two photos taken of the metal on piece of white paper, one can see the left edge of the Reynolds® sketch just
28 underneath the picce of paper on which White is photographing the metal.

.15
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near what they identified as their official points of origin, enhancing the native version of the

~ same white flag. Once the presence of this white flag was shown to the Moonlight investigators

‘overview photo was to create a record of the most important indicators of their work, including,

- marking, photographing, measuring, and sketching' a single point of origin, using a process that
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able toJ go and recreate that point of origin so that 1 establish two reference points. Then I take
those measurements. That’s the very foundation of an origin and cause report.”

White took several other critical photographs on S:e;p_tember 5, 2007, one at 9:16 a.m. and
9:25 a.m. which he referred to as “overview of the indicators.” Each of those photos reveal the
substance of the investigators® work, the blue backing, yellow lateral and red advancing -
indf cators, along with evidence tents to identify certain bﬁm indicators, But there is nothing in
either of those photo graphs which signifies any interest in their claimed points of origin E-2 and
E-3. The absence of any flag or evidence placards at the.ojfﬁcial points of origin must be
contrasted with the investigators’ significant effort to place numerous other colored flags and
evidence placards within the area of origin to create a photographic record of their primary points

of interests. More importantly, in addition to the absence of any markings or white flags at or

9:16 a.m. scene “overview” photo on a computer screen shows the presence of the same white
flag on a metal stem at the same point on the skid trail to the south of the official points of origin

that White had photographed an hour earlier that morning five separate times, all showing the

through the use of computer screen native photographs with magnification, both of them testified

that they could not explain why it was there, despite the fact that the very purpose of their

of course, their placement of a white flag.

In order to show Cal Fire’s obfuscation and bad faith denials of the truth during discovery,

the Court has gone to great lengths to explicate significant portions of the investigators” work on

investigator White readily conceded in the earlier Cal Fire case was the “foundation” of any
origin and c'auée report. The Court’s effort on this front was necessary in order to properly show
just hqw incredible the investigators’ testimony was on the most central issues in this case —
indeed, on the very basis upon which this action was brought. The fact that Defendants’ counsel

were forced to depose these investigators under conditions where the investigators continually
16
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attempted to steamroll the truth by simply denying or expressing ignorance of the obvious greatly
increased the expense of this litigation. Had they testiﬁéd truthfully from the start, as required,'> -
Defendants would have likely spent nothing, or very li&le, as the case most likely could not have-
advanced. |

Unfortunately, Cal Fire’s lead counsel, officers of this Court who should be “operating
under a heighfaned standard ﬁf neutrality” greatly exacerbated the problem by failing to intercede
and put a stop to what their witnesses were doing under oafh. Doing nothing, permitting such
testimony to take place creates a tremendous burden on this Court by allowing a meritless matter
to go forward when the lead attorneys in charge of its prosecution should be exercising their
responsibility throughout to only advan_ccd just actions.” |

Finally, there was nothing about the dismissal of these actions which caused any change
of heart within Cal Fire. Cal Fire had little if any regard for its discovery obligations and
responsibilities when this action began, and that disregard dontinuéd through the briefing phases
discussed in this Order. In addition to violating Court orde%s after dismissal, the Court also finds
that White’s Phase I declarations to this C.ouﬁ,' wherein he repeated and advanced the absurdity of
his deposition testimony regarding the white flag in effort to avoid the éonsequcnces of his
actions, are also an affront to this Court, as is Cal Fire’s counsel’s willingness to allow such a

declaration to be filed.

(¢)  Cal Firc’s Lead Investigator Falsified J.W. Bush’s Interview Statement
and Incorporated that Falsification Into Its Interogatory Responses.

2 “Based upon the logic of undisputable public policy, the duty to truthfully and fully respond [in discovery] has
been described as follows: Parties must state the truth, the whole truth, and nothing but the truth.” (Scheiding v.
Dinwiddie Const. Co. (1999) 69 Cal App.4th 64, 74 [internal guotations emitted].)

1 Reynolds was given White’s depositions by the federal attorneys in this case as those transcripts were produced,
and Reynolds testified that he read those transcripts. Thereafter, Cal Fire's lead counsel attended a meeting in
January of 2011 at the US Attorneys’ office, where Reynolds was shown the reference point photos and admitted
seeing a white flag, When Reynolds was deposed a couple of months later in the consolidated state actions, he
denied knowing about the white flag, denied ever placing it, and testified that it iooked like a “chipped rock™ to him,
This Court is deeply troubled by two things on this front: that ane of the primary Moonlight investigators would
admit one thing to a table of “friends” and then refuse to admit the same thmg once put under oath. The Court is
perhaps even more troubled that Cal Fire’s lead counsel would be present at the meeting with Reynolds and still sit
idly by as Reynolds, a person Cal Fire hired as a consultant, denied in his deposmon what he had conceded in Cal

Fire’s counsel’s presence serveral weeks earlier.

17
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1 The Moonlight investigators interviewed J W Bush twice, The first, conducted by federal
2 investigatof Dave Reynolds on September 3, 2007, was sumamarized in writing but not tape
| 3 || recorded. The second interview, by Joshua White on Séptf:mber 10, 2007, was sumnmarized in
4 writing and record(;d. White incorpbrated both written inlerview statements into the Origin and
5 | Cause Report. He did not include the audio recording of ﬂle second interview, but Defendants
6 | obtained it in discovery, In its interrogatory responses verified by Alan Carlson, Cal Fire invoked
7 | section 2030.230 and elected to incorporate by reference dclcumeﬁts in lieu of providing factpal
8 | statements. Cal Fire incorporated both reports in its interrogatory responses.
9 In their moving papers, Defendants presented evidence that Josh White’s report of the
10 | September 10 interview falsely attributes to Mr, Bush an admission of liability regarding Cal
11 § Fire’s rock strike theory. Specifically, Dave Reynolds® summary of the September 3, 2007,
12 | interview claims that Bush said he “Believes Cat [Caterpillar Bulldozer] tracks scraped rock to
13 | cause fire.,” During White’s September 10 interview of Bﬁsh, White asked Bush whether he had
14 | ever said he believed the dozer scraped a rock and started the fire, and Bush flatly denied having
15 | done so, a fact which the interview transcript confirms, Néveﬁheless, despite the fact that Bush
16 | clearly stated during his September 10 interview that he never told anyone that a rock strike
17 || started the fire, White’s written interview summary, advanced into the Official Report and then
18 | into this civil matter through Cal Fire’s interrogatory responses, provides that, “Bush reiterated
19 | the same information he had provided to I-1 Reynolds, ” a rather surprising statement since the
20 | most important component of Reynolds’ written summary {zxf his September 3 interview with
21 | Bush is his claim that Bush said he believes that “a Cat scr'c_iped a rock and started the fire” and
22 | one of the most important components of White’s interviev’;i with Bush is his statement that he
23 | never told anyone what caused the fire and that he did not kriow.”* When White himself was
24 cbnfrontcd during his deposition on February 2, 2011, with% the glaring inconsistency between the
25 | actual tape of his September 10, 2007, and his written sumrnary of the same he could not explain
26 | i, instead responding, “No. I dor’t know why.”
27 4 Cal Fire’s own expert Bernie Paul testified that he thought this discrepancy between the tape and the written
28 statement was “gither malicious and evil or it’s mcompetence " (Ex. 61 at 789:7-14.)
[PROPESEDTORDER
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1 (d) Cal Fire Falsified the Rvan Bauer Interview, and Incorporated that False
) Interview In Its Interrogatory Responses.

3 There is no dispute that the summary of the interv;'e:w of Ryaﬁ- Bauer that White included
4 1 inthe Origin and Cause Report omits Ryan Bauer’s unsolicited false alibi, where he volunteered,
5 | “Iwas with niy girlfriend all day. She can verify that if I'm being blamed for the fire.” Cal Fire’s

6 | effort to defend this gross omission from Bauer’s interview summary by p.ointing out that the

7 (| summary mentions that Bauer said he “noticed the fire . . . from his girlfriend’s house,” is

8 1 misplaced. The inclusion of that information does nothing to ameliorate the misleading character

9 | ofthe interview report. Cal Fire makes no effort to defend its incorporation of this material into
10 || its verified interrogatory responses. Had Defendanis relied on Cal Fire's verified interrogatories,
11 || this information would never have been discovered.
12 (e) Cal Fire Included False Red Rock Interviews In Interrogatory Respohses.
13 On the day of the fire, the closest federal lookout, known as the Red Rock lookout tower,
14 wés being manned by Caleb Lief. At roughly 2:00 p.m., Karen Juska, another federal employee,
15 | wasinthe procéss of responding to Lief’s request that she come to the tower to repair or replace a
16 | radio. When Juska arrived in her USFS pickup truck, she ﬁarked Jjust beneath the tower, walked
17 | up its steps, and caught Lief standing on the cat-walk in ﬁdnt of her, urinating on his bare feet, .
18 | which he later claimed was a cure for athlete foof fungus. Immediately thereafter, they walked
19 || into the cabin, a:nd, sometime thereafier, Juska spies a glas§ marijuana pipe on the counter, which
20 f Liefthen placed in his back pocket. When he later handed her the radio, she smelled the heavy
21 || odorof fnarijuana on his.hand and on the radio. All of this information was relevant to whether
22 | Lief was properly performing his function, but none of it was contained or referenced in the
23 | written summaries of the interviews that were taken of the two of them by Reynolds’
24 || replacement, USFS special agent Diane Welton. Juska testified that she was instructed by Welton
25 i not to talk about these issues, just before her interview begap:, Cal Fire does not deny that the
26 || witness statements of Karen Juska and Caleb Leif from the Red Rock Lookout omit critical
27 | information about misconduct at the tower, and that they are incorporated in verified
28 | interrogatory responses. Instead, it offers two excuses for tﬁi:; gross misconduct. First, Cal Fire’s

| R |
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L | attorneys claim that what happened at Red Rock is irrelevant. Cal Fire is incorrect, as found by
2 | this Court when it denied Cal Fire’s motion in limine regarding Red Rock.!” Next, Cal Fire
3 | claims that Joshua White was never certain that the marijdana use at the tower occurred on
4 | September 3,. 2007, and th'at he had no obligation to follow up and discover the true facts, But
5 § White’s testimony reveals that Welton told him about ﬂlarijuana use at the tower, and he had a
6 || responsibility as an investigator to look into it ifnmediatefy. Finally, Cal Fire claims that the
7 | incorporation of false witness statements in the Official Ré;port and in verified interrogatory
8 | responses were merely acts of misfeasance, not malfeasance. The Court finds that neither of
9 | these assertionsisa legiﬁmate excuse, and that Cal Fire’s conduct with respect to its discovery
10 || responses regarding Red Rock were lye't another violation of the discovery rules.'®
11 $3] There Is No Justification for Joshua White’s Spoliation of His Notes.
12 Discovefy revealed that investigator White dcst_royed his investigatory field notes, and
13 || Reynolds testified that White’s notes were substantial. Th«f: iCourt finds that Cal Fire’s effort to
14 | justify this destruction is of no consequence, because according to White, his “field notes were
15 destfoyed only after the information in them was transferred to his Report, which was and is the
16 | common practice” and that he “transferred all of the case file information to his laptop computer,
17 ] so all this electronic information as in fact preserved‘.” ‘ |
18 The Court does not find White credible. The record evidence proves that White did not
19 | incorporate his notes into the Report. During their scene precessing of the alleged origin,
20 | Reynolds and White placed a White flag next to a rock in a skid trail, White photographed it six
21 | times, measured to it from two reference rocks with each iﬂvestigator holding one end of a
22 | measuring tape, took distance and bearing measurements to the rock to the 1/4 of an inch, took
23 || their only GPS reading from that rock, took three photos of Feynolds taking the GPS
24 | |
25 '* with respect to the relevancy, the Court has already found the facts associated with the misconduct at Red Rock
relevant when it denied Plaintiffs’ motion in limine to exclude that evidence from trial, Moreover, Cal Fire's own
%6 experts and \_Nhite have: consistently testified that the timing of the rcp_oi't ﬁ‘.om Red Rock at 2:2.4 pm. is a key pigc'e
of the causation analysis, and that a delayed report of the fire from an impaired lookout would impact the analysis,
27 | '®Inits interrogatory responses verified by Alan Carlson, Cal Fire invoked CCP § 2030.230 and elected to
incorporate by reference documents in liew of providing factual statements, incliading the fraudulent Red Rock
28 interview statements. Having done so, Cal Fire had a duty to ensure they were accurate, but it failed 1o do so.
20
[FROPGSED] ORDER
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1 measuremcﬁt fr.om that rock, and sketched it and labeled it “P.0.” before releasing the scene.

2 | These actions are evidenced in Reynolds’ notes that were obtained in discovery from the United
'3 [ States. According to Reynolds, White also took copious notes during the scene processing of the
4 || alleged origin, which he later destroyed. Certainly White’s notes would have chronicled at least

5 | some of these actions taken by the investigators, and yet none of this information was “transferred

6 | to his Report™ as claimed.

7 More importanily, the destruction of White’s notes is what has allowed him to

8 | conveniently escape for the most part meaningful cross-examination in most instances by

9 | claiming a lapse of memory when confronted with inconsistencies. By way of example, White
10 || claims he cannot remember the white flag. If Defendants had access to his notes, surely they
11 | would havé shed light on the white flag, just as Reynolds’ notes did. White claims he does not |
12 | remember when Diane Welton informed him of marijuana at the Red Rocer(;okout, or when the
13 | alleged use occurred, so as to excuse his omission o_f these facts, Notes of his conversations with
14 § Welton and the timing of them would have been relevant to establishing White’s intent. White
15 | claims he cannot recall why he reported the opposite of what J.W. Bush told him during the
16 || September 10th interview. Notes of that interview (which White admits he took and later
17 desu:oyed) certainly might have showﬁ White’s intent. Cal Fire's effort to excuse White’s
18 { misconduct based on the supposed absence of cvidence. of irtent (facilitated by White’s
19 || -destruction of the very notes in question) is intolerable. (See Civ. Code § 3517.)

20 Cal Fire next seeks refuge in the fact that it has formally adopted White’s destructive
21 | practices as its institutional policy, albeit after White’s destruction of his own his investigatory
22 | materials in ﬂﬁs case. This assertion proves two equally troubling facts. First, it proves that
23 | White vqunta;*ily destroyed his notes. Second, it proves that Cal Fire’s Civil Cost Recovery
24 3 Unit, which exists for the sole‘purpose of pursuing claims under Health and Safety Code section
25 | 13009 through the legal system, has an institutional policy of destroying evidence in direct
26 )| violation of the Code of Civil Procedure.
27 (2) Cal Fire Included False Origin and Cause Reports for the Lyman Fire and
28 Others In Its Interrogatory Responses.
21 |
[RRGROSER] ORDER
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1 With respect to the Lyman Fire, Cal Fire does not even attempt to deny that the conclusion
2 of the Origin and Cause Report for that fire prepared by Lester Anderson was false. There is no
3| dispute that his conclusion, that a Howell’s bulldozer ignited the Lyman Fire, was flatly
4 | contradicted by the lead investigator of the Lyman Fire, Officer Greg Gutierrez, who testified that
5 | the cause was properly classified as undetermined. |
6 Cal Fire never addresses this discrepancy, and instead dn]y focuses on the suspicious
7 | delay in the preparation of the Lyman Fire report by Mr. Anderson — after Moonlight, even
8 | though Lyman burned béfore Moonlight. Cal Fire attributes this delay to a tﬁp Mr. Anderson
9 || tookto Idaho. Bﬁt Cal Fire misses the two key issues. First, Cal Fire fails explain how Mr.
10 | Anderson determined Howell ignited the fire when he claimed to have been following Mr.
11 # Gutierrez’s lead and yet Gutierrez reached no determination. Second, Cal Fire fails to address thé
12 | fact that in its interrogatory résponses verified by Alan Caﬂson, (Cal Fire invoked section
13 | 2030.230 and incorporated by reference the origin and causs report for the Lyman Fire in lieu of
14 | providing facts about that fire. Those responses were demonstrably false, as confirmed by
15 | Gutierrez’s testimony.
16 In the end, Cal Fire and its counsels’ vast array of discovery abuses suggests that they
17 | perceive themselves as above the of law. With their abuses infecting virtually every aspect
alse ‘et A~ Y
18 | ofthe discovery process, omﬂpeﬁmy, to pervasive false interrogatory respounses, to spoliation of
19 | critical evidence, to willful viclations of the Court’s Orderé requiring production of WIFITER
20 | documents, Defendants and the Court simply have no reason to believe that these Defendants can
21 | receive, or could ever have received, a fair tn'al under these circurnstances.
22 2. Cal Fire Witnesses Provided Evasive, Misleading and/or Dishonest Deposition
03 Testimony. . :
24 Based on the foregoing, the Court finds fhat throughout this litigation Cal Fire witnesses
25 | provided evasive, misleading, contradictory and false deposition testimony on numerous topics,
26 || from the origin and cause investigation, to tﬁe suppression of witness information, to WiFITER.
27 || In doing so, Cal Fire’s agents not only betrayed their oath “to protect the innocent apainst
28 || deception, the weak against oppression or intimidation, and the peaceful against violence or
22
[RREOPOSER] ORDER
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-disorder; and to respect the constitutional rights of all men to liberty, equality and justice,” but, as

it pertains to this Court, they betrayed the primary purpose of judicial system — to reveal the truth.
“Based upon the logic of undisputable public policy, the duty to truthfully and fully respond [in
discovery] has been described as follows: Parties must state the truth, the whole truth, and nothing
but the truth.” (Scheiding v. Dinwiddie Const. Co. (1999) 69 Cal.App.4th 64, 74 [internal
quotations omitted].) |

Cal Fire attempts to avoid the consequences of its itzstir_nonial choices by arguing without
citation that “neijther California Code of Civil Procedure section 2023.030 nor relevant case law
create a right to discovery sanctions for alleged ‘petjury.” ‘Cal Fire is incorrect. (See Michaely,
supra, 150 Cal. App.4th at 808-10 (affirming sanctions on the “vast majority” of the issues in
dispute where a party gave evasive, untruthfutl, inconsistent and/or contradictory deposition
testimony). Fof example, in Olmstead v. Arthur J. Gallagher & Co. (2004) 32 Cal.4th 804, the
Supreme'Court declined to review a decision where “[t]he Court of Appeal concluded that a
‘blatantly false® interrogatory response, even if not technically ‘evasive,’ must qualify as a
sanctionable ‘misuse’ of the discovery process.” (Id. at 300.) Thus, section 2023.030 and
California case authority confirm this Court’s ﬁuthority to irapose monetary sanctions for evasive,
misleading, or outright false discovery fesponses, whether written or verbal. (Ibid.; see also Palm
Valley Homeowners Assn v. Design MTC (2000) 85 Cal.Api:Ath 353 (holding that “the conduct
listed in section 2023.030 as sanctionable discovery abuses is not exclusive™); Saxena v. Gaffhey
(2008) 159 Cal.App.4th 316 (explaining that willfully false answers are tantamoﬁnt to “giving no
answer at all” and is clearly sanctionable under section 2023.030).) '

Cal Fire also argues that it is not subject to sanctions for deposiﬁon abuses because
Defendants have not “proven” perjury and have not “pfoven that the joint investigation was false
or fraudulent™ because no trial has o.ccurred. But Cé] Fire misconstrues the current procedural
posture of the case and the controlling authorities. First, there is no California case holding that a
trial court must hold an evidentiary hearing before imposing sanctions under section 2023, and
there is no authority for Cal Fire’s assertion that section 2023 sanctions cannot be imposed unless

a trial has already taken place. Indeed, section 2023.030 (g) provides that the Court, “after notice
23

[PROEGSED] ORDER
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1 # to the affected party, person, or attorney, and after opportunity for hearng,” may impose

[ ]

monetary and nonmonetary sanctions for discovery abuse.” The statute does not require an
evideﬁﬁary hearing; only notice and an opportunity to be heard, whiéh Cal Fire and its attorneys
undeniably feceived. (Seykora v. Superior Court (1991) 232 Cal.App.3d 1075, 1082 (“[tthe
- *opportunity to be heard,’ in the context.of a hearing on the issue of (monetary) sanctions (under
§ 128.5) does not mean the dpportunity to presént orél testimony™).} As with all discovery
motions, the Court is empowered to evaluate the evidence and make findings now, based on fhe

materials and evidence that all the parties have elected to submit for the Court’é consideration.

\o Co =2 [ n I

3. Cal Fire Provided ‘Evasivé, Misleading and/or Dishonest Discovery Responses.
10 . The Court finds that Cal Fire also repeatedly disregarded its obligation to provide
i1 éomplctc aﬁd straightforward responses to written discovery requests, Cal Fire attempts to justify
12 | its evasive, misleading, and/or false answers to numerous strai ghtfofward questions by noting that
13 || Cadl Fire amended certain responses not once, not twice, but three times. But this argument only
14 | serves to underscore the abuse: Cal Fire had an obligation to provide complete and
15 | straightforward answers in its initial written responses. Defendants should not have had to
16 | engagein protracted meet-and-confer efforts, only to receive responses that time—and-ﬁme again
- 17 || failed to comply with the Code. Cal Fire also suggests that its incomplete and evasive response
18 | regarding the timing of the pre-deposition meetixlg between Reynolds and Office of the Attorney
19 | General where they discussed the white flag is justified because “Defendants already knew the
20 | date.” Nothing in the Code allows a party to evade its dichvefy obligations because that party

21 | believes the information is known, especially when the discovery is a request for admission, the

22 | primary purpose of which is not to discover information but 1o establish facts. Cal Fire's

. 23 || discovery responses exemplify exactly the type of “evasive'and quibbling” responses that have

24 | been the subject of the most severe sanctions. (Sjee Collisson & Kaplan v. Hartunian (1994) 21

25 CaI.App\.'4th 1611, 1617 (affirming terminating szjmctions where a party provided “evasive and
) i |

26 | quibbling” résponscs to discovery requests).

27 4. Cal Fire’s Spoliation of Evidence. _
28 “Spoliation of evidence means the destruction or si gjniﬁcé.nt alteration of evidence or the
24 | '
EEREROSED] ORDER
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1 j failure to preserve evidence for another's uoe in pending or future litigation.” (Williams, supra,

2 | 167 Cal.App.4th at 1223.) Such conduct is condemned because it “can destroy fairness and

3 | justice, for it increases the risk of an erroneous decision on the merits of the underlying cause of

4 |- action. Destroying evidence can also increase the costs of litigation as parties attempt to

5 | reconstruct the destroyed evidence or to develop other evidence, which may be less accessible,

6 lesé persuasive, or both.” (Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1,

7 ) 18; Williams, supra, 167 Cal.App.4th at 1223) (“While there is no tort cause of action for the

8 | intentional destruction of evidence afier litigation has commenced, it is a misuse of the discovery

9 || process that is subject to a broad range of punishment, inciuding monetary, issue, evidentiary, and
10 || terminating sanctions.™) .)
11 The Court finds that Cal Fire spoiled critical evidence when its lead investigator deétmyed
12 || his contemporaneous field notes relating to the Moonlight Fire. Cal Fire suggests that this does
13 || not constitute a sanctionable abuse because White destroyed the records before Cal Fire filed this
14 § lawsuit, But pre-litigation destruction is sanctionable when, as hore, litigation is reasonably
15 | anticipated. (Sce e.g. Williams, supra, 167 Cal.App.4th 1215 (affirming terminating sanctions
16 | due to spoliation where a party allowed documents to be destroyed pre-litigation); Apple Inc. v.
17 | Samsung Electronics Co., Ltd. (N.D. Cal. 2012) 881 F.Supp.2d 1132).) Cal Fire suggests these
18 [ cases are distinguishable because its pre-litigation destruction occurred “pursuant to a regular
19 | policy or i)ractice,” but the evidence establishes that Cal Fire did nor have such a policy — its lead
20 [ investigator unilaterally destroyed the notes on his own accord, which allowed him to cover up
21 § his initia] origin analysis and avoid meaningful cross-examination about it by claiming a lapse of
22 | memory or by testifying in ways that his actual written record would have prevented.
23 || Accordingly, the Court does not ﬁnd Cal Fire’s argument persuasive.
24 5. Cal Fire’s Belated WiFTER Document Production and Related Abuses.
25 By chance, Defendants uncovered addiﬁona] discovery abuses after this Court entered
26 | judgment, iﬂc]uding the fact that Cal Fire violated two separzte dfscovory orders by failing to
27 || produce thousands of critical WiFITER documents, which fesulted in not just one, bot two
28 || belated post-judgment productions. (Sherman v. Kinetic Concepts, Inc. (1998) 67 Cai.AppAth

' 25
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1 | 1152 (affirming terminating sanctions where party failed to produce documents before trial).
-2 | Alsorevealed post-judgment was that Cal Fire had purposefully withheld damaging documents

from discovery based on specious claims of privilege, including the disputed email. Critically,

3
4 | the thousands of documents produced p’ost—j'udgment, as well as the disputed email in particular,
5 § exposed the fact that Cal Fire had provided evasivé and/of false deposition testimony regarding
6 | WIFITER during discovery and provided evasive and misle:ading responses to written discovery
7 | requests on that same topic. Cal Fire’s disregard for the discovery procesé and the orders of this
g I -Court continues.to this day because it continues to withhold as many as 40,000 pages of
9 | WIFITER documents from production.

10 Cal Fire attempts .to characterize its post-judgment abuses as merely an “inadvertent”

11 | failure to produce WiFITER documents, and then argues that this “inadvertent” failure does not -
12 § constitute a discovery abuse “that warrants any sanction, Jet alone terminating sanctions.” Asa
13 || preliminary matter, “willfulness” is not a requirement for the imposition of discovery sanctions.
14 § (Deyo, supra, 84 Cal.App.3d at p. 787.) Besides, “[w]illfulness does not require wrongful

15 | intentions. A simple lack of diligence may be deemed willful where the party knew he had an

16 § obligation, had the ability to comply, and failed to do so.” '(Ibid.) | More to the point, Cal Fire’s
17 | argument fails to acknowledge the full scope and impact of its two post-judgment WiFITER

18 § document productions, which exposed the violation of two separate court orders, revealed the

19 | existence of an untenable privilege claim, and revealed numerous instances of evasive,

20 || misleading and false discovery responses and deposition testimony regarding WiFITER.

21 | Additionally, the belatedly produced documents revealed that Cal Fire secured a tentative I.notion.
22 | inlimine ruling excluding WiFITER by falsely representing to this Court, just as it had in its

23 | discovery responses, that there was “zero” evidence WiFITER was a corrupt scheme or that it had '
24 | any impact on investigations. Thus, the two belated productions I'EVEaJ Cal Fire’s abusestobe |
25 | worse than previously known. (See Doppes v. Bentley Mofors, Inc. (2009) 174 Cal.App.4th 967,
26 | 996-997 (“In this case, the trial court had to impose terminating sanctions once it was learned

27 } during trial that Benﬂey still had failed to compljr with discovery orders and directives and

28 || Bentley’s misuse of the discovery process was even worse than previously known.”™)
26
 [PREROSED] ORDER
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1 6. Cal Fire’s Conduct Warrants Monetary Sanctions.
2 Section 2023.030 (a) provides: “the court may impose a monetary sanction ordering that
3 | oneengaging in the misuse of the discovery process, or any attorney advising that conduct, or
4 [ both p'ay the reasonable expenses, including attorney’s fees, incurred by anyone as a result of that
5 || conduct.” (See also 4bandonato v. Coldren (1995) 41 Cal. App.4th 264, 268 (sanctions are-
6 | compensatory in nature in that they include “those reasonable expenses “directly related to and in
7 | furtherance of the litigation’”) (disapproved of on other grounds)); Qualcomm Inc. v. Broadcom
8 | Corp., 2008 WL 66932 at *9 (S.D. Cal.) (imposing more than $8 million dollars in discovery -
9 | sanctions — the total amount of fees incurred — against party and its attorneys who “intentionally
10 || withheld tens of thousands of decisive documents from opponent in an effort to win this case™).)
11 The Court finds that, starting in 2010 through and including 2013, Cal Fire’s actions
12 | constituted a gross abuse of the Discovery Act and that many of Cal Fire’s abuses were a
13 | deliberate effort to use its discovery to advance Cal Fire’s effort to collect sﬁpprcssion costs from
14 | these Defendants. Having reviewed thousands of pages of evidence in the context of assessing
15 || Cal Fire’s discovery abuses, the Court finds that Joshua White engaged in acts of spoliation and
16 | falsified the Official Report in numerous ways before the liti gation commenced. When Cal Fire
17 | elected to inject that false narrative into the litigation through Cal Fire’s July 2010 false
18 | interrogatory responses, and when White continued that same false narrative by not testifying
19 | truthfully in November 2010, “the reasonable expenses, including attorney’s fees, incurred by
20 | [Defendants] as a result of [Cal Fire’s] conduct” under section 2023 began to accrue.'” The Court
21 | therefore finds that Cal Fire’s discovery abuses from July 2010 forward were the cause of all
22 | defense expenses incurred from that point forward.
23
24 | " 1f Cal Fire and/or its lead investigator had instead elected ta immediaite:ly testify truthfully with respect to the white
{lag and immediately revealed under oath the investigative dishonesty, the case would have been brought to a quick
25 conclusion and the Defendants would have been able to avoid the significant expense of this matter, Instead, Cal Fire
used this Court’s processes to advance the investigators’ false narrative in an effort to win, while its counsel failed to
26 i exercise their respensibility to halt that effort — a series of decisions which led 1o massive legal expenditures by these
Defendants in an effort to expose the truth, notwithstanding Cal Fire’s effort in this matter to conceal it (See Rosales
27 | v. Thermex-Thermatron, Inc. (1998) 67 Cal.App.4th 187, 199 (“Litigation is supposed to be a search for truth. Here
the defense abandoned its part of the search in favor of tactics that made plaintiff's pretrial discovery more
28 burdensome, It is appropriate that the defense now pay for that bnrden.’j’).‘)
27
EBROPOSER] ORDER
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1 Awards of monetary sanctions need not be supported by a “strict accounting” of expenses.

2 | (See Onv. Cow Hollow Properties (1990) 222 Cal.App.3d .1568, 1577 Moreover, and perhaps

3 | more importantly, Cal Fire’s discovery abuses, and Defendants’ réquests for sanctions, are not
"4 { limited to just the white flag cover-up. Indeed, in itsJ ulyg 2010 false interrogatories responses,

5 }§ Cal Fire refused to provide substantive responses and instead invoked CCP § 2030.230, thus -

6 || incorporating By reference the entire Official Report, and all of its misrepresentations concerning

7 | - the core issues in this case. All of Defendants’ defense ekpenses: are, in one way or another,

8 | inextricably intertwined with the falsehoods and omissions in the Origin and Cause Report.

9 Cal Fire and its attorneys claim immunity from mdnetary sanctions, citing Government
10 | Code section 821.6 and argujng.that “the Députy Attorneys General and CAL FIRE employees
11 1 involved in this case are gbsolutely immune from liability ifor their conduc.t in investigating the
12 | Moonlight Fire and litigating to recover fire suppression costs.” Cal Fire is mistaken. While
13 | Govemment Code section 821.6 certainly provides govemnmenta) actors immunity from suit in

14 || various settings, it does nothing to strip this Court of its power to oversee, control and adjudicate
15 | the conduct of the parties before it who invoke its jurisdicﬁon.' (See e.g. City and County of San
16 || Francisco v. Ballard (2006) 136 Cal.App.4th 381 (affirming discovery éa.nctions against city and
17 | county attorneys).)

18 ‘The cases Cal Fire relies upon to assert immunity from lability relate exclusively to
19 | situations where public employees are subject to separate sﬁits for malicious prosecution. (See,
20 | eg. Ingram.v. Flippo (1999) 74 Cal.App.4th 1280 (action for injunctive relief brought against
21 | district attorney); Kemmerer v. County of Fresno (1988) 200 Cal.App.3d 1426 (wrongful
22 | discharge lawsnit brought against county officers); Strong v. California, (2011) 201 Cal. App.4th
23 || 1439 (negligence lawsnit brought against CHP); Randle v. City and County of San Franci.éco
24 1 (19806) 186 Cal.App.3d 449 (negligence lawsuit brought against police officer, prosecutor, and
25 | municipality).) The holdings in these cases are irrelevant Vﬁth respect to the Court’s authority to
26 | oversee the conduct of é]l parties that appear before it and do nothing to limit or narrow the
27 | responsibility of all public employees and their counsel to adhere to the high standards required of
28 | them when they invoke California’s legal system. In every such case, all parties necessarily
28
TRROROSELI] ORDER
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1 | submit to the court’s inherent power to administer justice.
2 In all matters, the Court maintainé the ability to adjudicate the conduct of all parties and
3 | their counsel, be they public or private, in order to protect the integrity of the court. Finding |
4 | otherwise would do grave damage to the integrity of the judicial process and the public’s
5 | confidence in it, especially for those who find themselves defendants in actions brought by a
6 | public agency that perceives itself immune from the court’é oversight and control.
7 7. - Cal Fire’s Conduct Warrants Ternﬂnaﬁ@;g Sanctions.
87 The Court also finds that terminating sanctions are appropriate. Cal Fire and its counsel
9 || engaged in a stratagem of obfuscation that infected virtually evéry aspect of discovery in this.
10 | case. That pattern and practice of disregard began during the discovery process and continued .
11 | after this Court entered judgment. The repeated and egregicus violations of the discovery laws
12 || not only impaired Defendants’ rights, but have “threatened the integrity of the judicial process.”
13 | (Doppes, supra, 174 Cal.App.4th at 992.) The aBus'es havé been “willful, preceded by a history
14 | of abuse, and demonstrate that less severe sanctions wmlld;no.t produce compliance with the
15 || discovery rules.” (Ibid. (citation omitted).) Even if issue ér evidentiary sanctions were available
16 | to the Court, such sanctions would be unworkable and ineffectual because Cal Fire’s discovery
17 § abuses have permeated nearly every single signifcant issue in this case. (Reedy v. Bussell (2007)
18 | 148 Cal.App.4th 1272, 1293.) Stated differently, lesser sanctions would not weed out the
19 | discovery abuses in this case, making terminating sanctions an appropriate remedy. (Cf. United
20 -States v. Waterman (8th Cir. 1984) 732 F.2d 1527, 1532 (*['W]e see no place in due process of
21 | law for positioning the jury to weed out the seeds of untruth planted by the government.”).
22 Cal Fire advances several procedural arguments against the imposition of terminating
23 sanctions. For the reasons discussed below, the Court does not find these arguments persuasive.
24 a. Juri;dictian
25 Cal Fire argues that this Court lacks jurisdiction to impose terminating sanctions, that Cal
26 |} Fire’s appeal éxcised the option of termination from this Court’s discretion if it determines it must
27 | sanction Cal Fire’s_.conduct in this litigation. The Court finds Cal Fire’s argument at odds with
28 | commnon sense and case authority. |
29
[PROROSED] ORDER
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I The Court of Appeéls has held that an appeal of a judgment on the merits does not divest
2 { the trial court of jurisdiction to impose sanctions because such an order is “collateral” to the -
3 || judgment. (Dayv. Collingwood (20.06) 144 Cal.App.4th 111 6, 1120.) Cal Fire attempts to
4 distingnish this contfolling authority as applying only to monetary sanctions, therecby suggesting
5 | that the trial court retains jurisdiction to impose one type of sanction authorized by Code of Civil
6 | Procedure section 2023.030, but lacks jurisdiction to impés:e another type of sanction authorized
7 || by that same Code provision. Such a distinction would leéd to absurd results, senselessly
8 allowing éouﬁs to sanction the more minor discovery abuses while rendering it powerless to
9 | redress the most egregious discovery abuses.
10 Common sense dictates that the jurisdictional analysis does not turn on what type of
11 | sanction the trial court chooses. Rather, as the Suprem¢ Court has confirmed, the analysis turns
12 | on whether an order imposing sanctions, regardiess of the type, embraces matters collateral to the
13 || judgment. (See Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 191 (a pending
14 i appeal does not stay proceedings on “collateral” matters).) Numerous courts have confirmed that
15 | sanctions are collétera] in nature because the proceedings do not concern the merits of the
16 | underlying lawsuit, but rather whether there has been an abuse of the judicial process. (Day,
17 | supra, 144 Cal.App.4th at 1125 (“[A] sanctions motion is a collateral proceeding that is not
18 1§ directly based on the merits of the underlying proceeding.”); Cooter & Gell v. Hartmarx Corp.
19 1 (1990) 496 U.S. 384, 396 (A sanctions proceeding “requires the determination of a collateral
20 § issue: whether the attorney has abused tﬁe judicial process, and, if so, what sanction would be
21 appropriate™); Eme:;son v. Eighth Judicial Dist. Court of State of Nevada (Nev. 2011) 263 P.3d
22 | 224, 228 (“[Alttorney misconduct and any resﬁlting sanctions are wholly separate and distinct
23 | from adjudicating the merits of an underlying claim because they are affronts on the judicial
24 | process unrelated to the substantive merits ofa proceedihg.”).) Thus, a tr]ai court retains
25 | jurisdiction to impose sanctions for discovery abuses notwithstanding an appeal of ;:he judgment.
26 { (Day, supra, 144 Cal.App.4th at 1125; see also Gonzales v. Surgidev Corp, (N.M. 1995) 120
27 | N.M. 151, 155-156 (“Wc disagree that the court loses juriscﬁu:tion to order sanctions once the
28 | judgment is accepted on appeal or the case is no longer before the court . . . . [S)anctions clearly
| 30 |
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1 | are co.lla'tera] to or separate from the decision on the merits”); Jackson v. Cintas Corp. (11th Cir.
2 1 2005) 425 F.3d 1313, 1316 (“We have consistently held that motions for sancltions raise issues
3 thai are collateral to the merits of an appeal.™).) ‘ |
4 Cal Fire aﬁempts to suggest otherwise by claiming that an order terminating this action
5 || cannot be “reconciled” with. an appellate court decision that Cal Fire “should be allowed to
6 [ proceed to trial.” The fallacy of this argument is readily apparent when the bases for a trial court
7 | order and appellate decision are identified. A trial co'uﬁ order tennina_ting this action because Cal
8 | Fire abused the discovery process is not irreconcilable wiﬂ: an appellate court decision that Cal
-9 | Fire alleged sufficient facts on the face of its Complaint to give rise to liability under Health and
10 SafetyCode section 13009. Similarly, a trial court order terminating this action because Cal Fire
11 | abused therdi.scovery process is not irreconcilable with an a]ppellztte court decision that Cal Fire
12 | articulated sufficient facts to make a prima facie case. Consequently, even if Cal Fire were to
13 prevail.on its appeal, nothing about the appellate court decision would affect a trial court order
14 | imposing terminating sanctions based on discovery abuses, And, the reverse is also true: if
15 j Defendants were tﬁ prevail on the appeal instead, nothing about that appellate court decision
16 || would affect a terminating sanctions order.
17 Cal Fire’s jurisdictional argument also ruﬁs afoul of the statute governing jurisdiction after
18 | an appeal_, which provides: “the perfecfing of an appeal stays proceedings in the trial court upon
19 { the judgment or order appealed from or upon, but the trial éuurt may proceed upon any other
20 || matter embracéd in the action and not affected by the judgment or order.” (Code Civ.. Proc. §
21 | 916 (emphasis added).) Thus, correctly ﬁ“amed, the question: is whether the appealed judgment
22 I would affect a terminating sanction order, not whether the terminating sanction order would
23 | impact the appealed judgment. While the judgment could arguably be affected by an order
24 || allowing Cal Fire to amend its complaint fo allege new facts (thereby potentially frustrating the
25 | order granting judgment on the pleadings), or by an order reopening discovery (thereby
26 || potentially frustrating the Cottle order), the judgment would not be affected by an order imposing
27 || terminating sanctions for discovery abuses.’
' 28 Cal Fire argues that Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, stands
31 '
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1 | for the proposition that the trial court lacks jurisdiction to issue any post-judgment order that
2 | could dispense of further proceedings on the merits, But Farian recognizes that a court retains
3 || jurisdiction over any “collateral” matter, even if that collateral matter “may render the appeal
4 [ moot.” (35 Cal4th at 191.) Here, while affirmance of the judgment could theoretically eliminate
5 | the need for the appellate court to reach the issues addressed in a terminating sanctions order, or
6 | vice versa, nothing about a terminating sanctions order would render any aspect of the issues on
7 | appeal moot. The bases for the judgment and the bases for a terminating sanction order are
8 | separate and distinct, providing alternative, but not mutually exclusive, paths for appellate
9 | analysis and review as part of what will ultimately be a consolidated appeal.
10 On this issue, United Professional Planning, Inc. v. Superior Court (1970) 9 Cal.App.3d
11 || 377, is instructive. In that case, the appellate court held that the irial court retained jurisdiction to
12 || expunge a lis pendens, even though such an order could have the practical effect of depriving a -
13} party of the remedies sought on appeal. (Id. at 383-86.) The appellate court explained: “the
14 | possibility that the final judgment will be rendered meaningless is inherent in the very power
15 || conferred upon the trial court to expunge the lis pendens.” (/d. at 384-385.) Critically, the
16 | appellate court emphasized that the “effectiveness of an appeal is not any more greatly affected
17 | by expungement after the notice of appeal has been filed than it would have been had the order
18 | for expungement been made prior to the perfection of the appeal.”’® (Zd. at 385.)
19 Similarly, here the effectiveness of the appeal is not more greatly affected by an order
20 | imposing terminating sanctions after the notice of appeal has been filed than it would have been
21 § had an order for terminating sanctions been entered prior to the perfection of the appeal. Stated
22 . .
" As another example, the perfection of an appeal from a judgmgnt onjﬂle merits also does not divest the trial court
23 of jurisdiction over a motion for new trial even though such a motion mey result in rendering the pending appeal
ineffective or moot. (See /n re Waters® Estate (1919) 181 Cal. 584, 585-87; Neff v. Ernst (1957) 48 Cal.2d 628, 634.)
24 || As one court recently explained, a trial court retains jurisdiction to hear and determine post-judgment motions for
new trial because, inter alia, such “proceedings in many cases are addressed not to the merits of the decision, but
25 || rather to the fairness of the procedures followed at trial.” (Young v. Tri-City Healthcare Dist. (2012) 210
Cal.App.4th 35, 52; see also 4 Cal, Jur. § 19 (2007) (“Since proceedings on a motion for new trial are not in the direct
26 line of the judgment, but are independent and collateral, an appeal from a judgment does not divest a trial court of
Jurisdiction to hear and determine such a motion). As discussed above, sanctions proceedings also lie outside the
27 | direct line of the court’s judgment and raise issues independent of and distinct from the merits of the underlying
action. Therefore, a motion for terminating sanctions concerns matters “not affected by the judgment,” over Wh]Ch
28 the trial court retains jurisdiction despite a pending appeal. {See Civ. Proc. Code § 916(=).)
32
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" notice of appeal. As aresult, depriving the trial court of jurisdiction to issue terminating

_unnecessarily delaying sanctions proceedings. Accordingly, the trial court’s power to impose a
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differently, the practical effect of a terminating sanction order on the appealed judgment would be

exactly the same regardless of whether such a sanction was imposed before or after the filing ofa
sanctions would provide no greater protection to the appeliate court’s jurisdiction while

terminating sanction for discovery abuses, like its power t@ expﬁngq a lis pendens, can be
exercised at any stage of the litigation, including after the ﬁnai Jjudgment has been entered. Cal
Fire’s self-serving arguments otherwise should be rejected. '

b. The Court Is Not Adjudicating the Merits of the Case.

Cal Fire argues that this Court cannot impose terminating sanctions because to do so
would require adjudication of the metits of the underlying lawsuit, specifically, the “fundamental
factual issue” of where and how the Moanlight Fire startedﬁ. But sanctions prdceedings are not
based on the merits of the underlying case, but rather on whether there has been an abuse of the
Judicial procéss. (Emerson, supm,7263 P.3d at 228 (explaining that “misconduct and any
resulting sanctions are wholly separate and distinct from adjudicating the merits of an underlying
claim because they are affronts on the judicial process unrelated to the substantive merits of a

proceeding™); see also Day, supra, 144 Cal.App.4th at 1125; Cooter, supra, 496 U.S. at 396.)
Accordingly, this argument does not have merit.

G Timeliness

Because section 2023.030 contains no temporal restrictions, this Court’s authority to
impose sanctions under section 2023.030 extends beyond the close of discovery, and even beyond
the time of trial. (See Sherman v. Kinetic Concepts (1998) 67 Cal. App.4th 1152 (reversing trial
court’s refusal to impose post-trial sanctions for defendant’s misuse of the discovery process,
holding “[n]either the code nor any case law mandates that discovery sanctions must be imposed
prior to the rendering of the verdict.”).) However, timeliness is still an important consideration.
Whether a request for sanctions is timely “is subject to the trial court’s discretion because it is a
fact-specific analysis.” (London v. Dri-Honing Corp. (2004) 117 Cal.App.4th 999, 1007.)

Cal Fire argues that the sanctions request is untimely, but the case it relies upon to
33
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advance this argﬁment, Colgate-Palmolive v. Franchise Tax Board, (1992) 10 Cal.App.4th 1768,
is inapposite. Colgate involved one, clear-cut discovery abuse by the plaintiff; the belated
production of documents on the second day of'trial. (Jd. at 1788-89.) After trial concluded, and
more than a year and a half afier this single discovery abuse had been fully exposed, the
defendant sought monetary sanctions. The trial court denied the: request, finding that the
defendant should have sought sanctions sooner and, in any event, had not been pre_judiced by the
late production. After emphasizing that a trial court “has broad discretion in imposing discovery
sanctions, subject to reversal only for arbitrary, capricious or whimsical action,” the appellate
court found that the trial court did not abuse its discretion. (/d. at 1789.) _.

Unlike Colgate, Cal Fire has not engaged in one clear-cut discovery violation, but rather
has engaged in a pattern and practice of discovery abuses that took weeks, months, and years to
expose through painstaking discovery efforts, Moreover, uulik_e Colgate, a half-year did not
clapse during. which time no discovery abuse occurred. Altihough. Cal Fire’s pattern and practice
of disregard for the process began during discovery, it has continued after this Court entered
judgment, even up until the present day. Because of that, the Court finds Sherman v. Kinetic
Concepts, Inc. (1998) 67 Cal. App.4th 1152, more instructiv on the'timelines‘s issue. In thﬁt case,
the plaintiff fortuitously leax_ned of the existence of documents the defendant withheld from
production after the trial concluded and a verdict had been retumed for the defense. Based on this
discovery, the plaintiff sought a new trial and sanctions. (/d. at 1155.) The trial court found the
request “untimely” and held that the court “was without jurisdiction” to award sanctions “after the
case is ovér with.” (/d. at 1155, 1160.) The appellate court reversed, finding the request timely
and holding that the trial court “had not only the power, but the duty to sanction” the defendant
for its conduct. (Zd. at 1155.)

Similar to Sherman, Defendants here fortuitously learned that Cal Fire had failed to
produce critical WiFITER documents after judgment had been entered, Indeed, Cal Fire
concedes that Defendants did not ﬁnéover its failure to produce ﬂmusands of WiFITER

documents and other “related . . . WiFITER discovery abuse™ until months after this Court

34
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terminating sanctions for these discovery abuses sooner, which is why Cal Fire does not, and
reasonably cannot, challenge the sanctions request for its post-judgment abuses on timeliness

grounds, but rather on the grounds that these transgressions, standing alone, do not “justify

analyzed in a vacuum, but rather viewed in light of all prior, pre-judgment transgressions.
(Liberty Mut., supra, 163 Cal.App.4th at 1106-1107. Defendants unquestionably requested
sanctions associated with its post-judgment discovery abuses in a timely manner, and since that
requ.est is timely, all of Cai Fire’s pre-jﬁdgment abuses must be considered in assessing
terminating sanctions.

In sum, this Court finds that, undér the circumstances of this case, Defendants’ sanctions
request is timely. (London, supra, 117 Cal.App.4th at 1009 (stating that whether a request for

sanctions is timely “is subject to the trial court’s discretion because it is a fact-specific analysis™).

B. Defendants Are Entitled to Cost of Proof Expenses pursuant to Code of Civil
Procedure section 2033.426. '

Defendants are also entitled to cost of proof expenses pursuant to Code of Civil Procedure
section 2033.420. Under that section, “If a party fails to admit . . . the truth of any matter . . . and
if the party requesting that admission thereafter proves . . . the truth of that matter . . . [that party]
may move the court fpr an order requiring the [responding] party . . . to pay the reasonable
expenses incurred in making that proof, including reasonable attorney’s fees.” (/d. § .
2033.420(a).) The court is fequired to order the payment of these fees and expenses, unless the
court finds: (1) an objection to the request was sustained or a response to it was waived; (2) the
admission sought was of no substantial importance; (3) the party failing to make the admission
had reasonable ground to believe that it would prevail on the matter; or (4) there was other good
reason for the failure to admit. (Jd. § 2033.420(b).)

The trial court has broad discretion to award fees and expenses under section 2033.420.
Section 2033.420 “clearly vests in the trial judge the authority 1o determine whether the party
propounding the admission thereafier proved the truth of the matter which was denied.” (Garcia

v. Hyster Co. (1994) 28 Cal.App.4th 724, 735 (discussing former Code Civ. Proc. § 2033(0).)
' - 35
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1 ¥ Once a finding has been made that the party propounding the admission proved the truth of the
2 | matter which was denied, the Court must award fees and expenses under section 2033.420. “The
3 | statute governing fequests for admissions states a court *skall” award such fees unless “good
4 | reason” exists for the opposing party’s denial of the request.” (Miller v. American Greetings
5 i Corp. (2008) 161 Cal. App. 4th 1055, 1065.)
6 1. The Requests for Admission at Issue
7 Defendants propounded a series of Requests for Admission focused on the origin and
8 | cause determination and the white flag rock, and the deposition testimony of White and Reynolds
9 || regarding these topics. Several of the requests asked Cal.Fire to-admit facts supporting the
10 | proposition tﬁat the investigators placed a white flag at the jocation they ori gina}ly believed was
11 | the origin of the Moonlight Fire. For example, Defendants asked Cal Fire to admit that the “Point
12 || of Origin™ in the sketch Reynolds prepared was the white flag. Cal Fire denied the request,
13 | although its own experis admitted this during their depositions.
14 Defendants asked Cal Fire to admit that the photographs that are perfectly triangulated on
15 | the white flag, and those that depict Reynolds taking a GPS reading at the samé location, were:
16 || taken t£o document the point of origin originally identified by the investigators. Cal Fire again
17 || denied the requests. In support of its denial, Cal Fire claimied that the investigators could not
18 | have made such a determination because “all of the photographs taken which depict the rock . . .
19 | including those which show a white flag, were taken prior to the time that Chief Josh White and
20 | Dave Reynolds processed the specific origin area , . . inclﬁding the search for micro-scale
21 ¥ indicators, indicating that the search for a ‘point of origin’ . . . was still in progress after the
22 | photographs of the rock were taken and the white . . . flag was placed.” However, White testified |
23 || to the opposite; he claimed that the investigators processed the origin before the white flag
24 | photographs were taken at 8:18 a.m. The testimony and the response cannot be reconciled.
25 _ Defendants also asked Cal Fire to admit that its attorrieys had met and discussed the white
26 | flag with Reynolds prior to his deposition, thereby demonstrating the evasive and misleading
27 | nature of his deposition testimony when he pretended the white flag was a chipped rock. Cal Fire
{ 28 | admitted that its counsel had met with Reynolds, but claimed itl was “unable to admit or deny” the -
36
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1 | “precise date of the meeting” because it had “insufficient time to review the vast information in
2 | the litigation record.” The Court finds this response deeply troublir.}g., especially since a
3 | straightforward answer would have revealed the duplicitous nature of the deposition testimony.
4 Defendants asked Cal Fire to admit that Josh White denied seeing the white flag when he
5 | was initially shown a photograph of it during his deposition. Cal Fire provided what it labeled a
6 | “qualified” respénse: “The propounding party’s continual disregarding of the explanatory |
7 testimoﬁy by Chief White regarding his lack of recollection of the white flag indicates that the
8 | propounding party is not interested in discbveﬁng facts or understanding reality, rather defense
9 | counsel are interested in manufacturing arguments that are inconsistent with reality.” The Court
10 || finds this argumentative response evasive and inappropriate.
11 Finally, Defendants asked Cal Fire to admit that White and Reynolds had provided false
12 | testimony about the white flag. Cal Fire responded “denied” and asserted under oath that their
13 | “deposition testimony on this topic and all topics was truthful.” However, its testifying experts
| 14 | did nof agree. The Court notes that Bernie Paul and Larry Dodds tesﬁﬁed that they did not
15 bélieve the investigators’ testizﬁony about the white flag. Bernie Paul was asked if the evidence
16 | and testimony suxroﬁnding the white flag was enough to cause him to “toss the whole report,” to
17 {|* which he responded “that one concerns me a bunch, yes.” And Dodds testified that the “white
18 | flag faises ared flag” and creates a “shadow of deception” over the investigation, and caused him
19 1§ to conclude “it’s more probable than not that there was some act of deception associated with
20 testimdny around the white flag.”
21 2. Defendants Proved the Requests for Admission at Issue,
22 The Court finds that Defendants have proven the matters in the Requests for Admission.
23 | Therecord demonstrates that the investigators placed a white flag at the location they originally
| 24 deteﬁﬁined was the origin of the Moonlight Fire, photographed it, then provided evasive,
25 | misleading and false testimony about what they had done.
26 For example, the sketch Reynolds prepared shows a single “X” accompanied by the
27 | initials “P.0.” The key at the bottom of this sketch confirms that this “X" marks the “Point of
28 | Origin.” Also on that sketch are precisé bearing and distance: measurements from two reference
37
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1 { rocks to this “Point of Origin.” Experts for both the defense and Cal Fire confirmed that the

2 | coordinates on the sketch for the “Point of Origin™ are, in fact, the exact location of the white

3 | flag. Additional documents supporting this conclusion are the series of five photographs White

4 | took from these reference points that perfectly center on the white flag, Moreover, the Official

5 | Report states that the white flag denotes the origin and/or evidence. From these documents, the

6 | conclusion necessarily follows that the investi gators placed a white flag at the location where they

7 i had determined and documented their original “Point of Origin.”

8 Cal Fire should have also admitted the Request for Admission that White provided false

9 || testimony about the white flag. When Defendants asked White about the white flag, White first
10 | questioned “what white flag?” then claimed that he never placed any white flags during the
11 | Moonlight Fire investigation. In light of the fact that White took five photographs centered on the
12 | white flag, the Court finds this testimony incredulous. |
13 Cal Fire also should have also admitted the Request for Admission that Reynolds
14 | provided false testimony about the white flag. Early in discovery, and at that time unbeknownst
15 to Defcndants, Reynolds attended a meeting with White and the Cal Fire attorneys during which
16 | they looked at pictures of and specifically discussed the white flag. A few weeks after this
17 | meeting took place, Defendants deposed Reynolds and asked him about the white flag. In
18 responsé, Reynolds feigned ignorance, denied 'secing it, and stated it “looks like a chipped rock fo
19 || me.” Reynoids proceeded to testify that he also had not placed any white flags during the
20 } Moonlight Fire investigation. Defendants later uncovered the fac: of the pre-deposition meeting
21 || and the discussion regarding the white flag. In light of this sequence of events, the Court finds
22 ) that Reynolds did not testify honestly. -
23 Cal Fire has argued that Defendants cannot recovér cost—bf-proof sanctions associated
24 | with their white flag Requests for Admjssioh because these issues were not tried before a jury.
25 | However, Code of Civil Procedure section 2033.420(a) “does not on its face require that an issue
26 | be proved at trial, although it does require that the party requesting the admission have proved the
27 | issue.” (Barnett v. Penske Truck Leasing (2001) 90 Cal. App.4th 494, 497, 499 (interpreting
28 | former Code Civ, Proc. §2033(0).) “‘Proof” is the establishment by evidence of a requisite degree

38 '
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1 | ofbelief concerning a fact in the mind of the trier of fact or the court. (Ibid. (citing Evid, Code,
218§ 190) (einphasis added).) Here, Cal Fire forced Defendants to prove to the Court that the
3 | investigators placed the white flag at their initi_a_l “Point of Drigin” and later lied about it.
4 Specifically, in its omnibus motion in limine, Cal Fire moved to exclude the white flag on
5 | the grounds that Defendants had “no credible evidénce,” or altematively, that their evidence was
6- “speculative,” and could not overcome a presumption under Evidence Code section 644 that
7 “White' and Reynolds regularly performed their duties.” (RJN Ex. Gat 11:17-21; see also id. at
8 [ 13:22-24 (“None of defendants’ *evidence’ . . . can withstand scrutiny™); id. at 15:13-14
9 || (“Defendants’ conjecture cannot overcome that presumption”); id. at 15:15-16 (describing the
10 | white flag evidence as “unsubstantiated™). In response to this attack, Defendants had to marshal
11 | and submit the evidence — including deposition testimony in both written and video format,
12 | documents, and expert analysis — in order to demonstrate to the Court that the white flag was not
13 | some concocted “conspiracy theory” as Cal Fire claimed. In light of the voluminous submissions,
14 | the parties agreed that the motion could be reso]xfed without hearing from the witnesses under
15 | oath, and stipulated that the submissions and rulings of the.'Court fulfilled the requirement of an
16 | Evidence Code section 402 hearing.
17. After c;a.refully reviewing the extensive briefing and the hundreds of exhibits the parties
18 | submitted in support and opposition to this and other motions in limine, this Court denied Cal
19 # Fire’s attempt to exclude evidence relating to the white flag, In so ruling, the Court necessarily
20 | rejected Cﬁ] Fire’s arguments that the evidence regarding the white flag was “speculative,”
21 | “conjectural” and/or “unsubstantiated.” Although the Court did not articulate the precise basis for
22 | its decision, given Cal Fire’s arguments, its ruling implies that the Court found the evidence
23 | sufficiently definite, certain and/or substantiated. (See Evid. Code § 402(c) (“A ruling on the
24| admissibility of evidence implies whatever finding of fact is a prerequisite to . . . .”*).)
25 The Court does not find the cases Cal Fire relies on persuasive. In Wagy v. Brown (1994)
© 26 | 24 Cal. App.4th 1, the defendants denied their negligence in response to the blaintiff’ s request for
27 | admission. (/d. at 4.) The case was then ordered to jﬁdicial arbitration where tlie defendants
28 | admitted, for purposes of the arbitration only, that they were negligent, “thus obviating the
39 '
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1 | necessity for préof on that issue.” (Ibid.) The court held that the plaintiff was not entitled to cost-
2 of—proqf expenses because the plaintiff never offered any evidence on defendants’ negligence (it
3 was unnecessary) and therefore cdu]d not prove the matter, (/d. at 6.) Similarly, in Stud] v.
4 1 Sparrow (2001) 92 Cal.App.4th 860, the'defendants admitted lialﬁility on the eve of trial, “thus
5 | obviating the need for proof on that issue.” (/d. at 864.) Not surprisingly, the Court denied the -
6 | plaintiff’s request.fcr cost-of-proof expenses, reasoning that the plaintiff “did not put on any
7 | evidence.” (d. at 866.)
8| As this discussion .reveals, i both Wagy and Stull, the responding party ultimately
9 | conceded negligence (the matter to be pfoven) and the requesting party therefore did not have the
10 I occasion to offer any evidence of negligence into the record. Thus, these cases would support Cal
11 | Fire’s argument only if it had conceded the truth of the matters that Defendants requested they
12 || admit before filing its motions in limine. But Cal Fire never conceded that the investigators
13 | placed the white flag where they iniﬁally thought the fire originaied or that the investigators later
14 | lied about it (although Cal Fire’s experts Paul and Dodds effectively did). Instead,
15 | notwithstanding the testimony of Dodds and Paul, and the weight of evidence, Cal Fire
16 | unsuccessfully moved to exclude the white ﬂég frdm trial on the groundé that the evidence was
17 spécu]ative and bonjectural, forcing Defendants to prove that it was not. Therefore, Wagy and
18 || Stull are inopinositc and offer Cal Fire no support.
19 To be clear, the Court does not hold that Defendants’ mere act of filing their evidence
20 | establishing the significance of the white flag “proved” the requested matters for purposes of
21 | section 2033.420. It was the act of ﬁling this evidence in response to a motion that characterized
22 | the white flag as “speculative” and “unsupported conjecture,” and the act of the Court denying
23 || that motion based on the detailed evidentiary subﬁﬁssions. (See Whicker v. Crescent Auto Co.
24 | (1937) 20 Cal.App.2d 240, 243 (describing “proof” as the “effect of evidence™).) Thus, whiﬁe not
25 | every ruling on a motion in limine might satisfy the “proof” requirement of section 2033.420, Cal
26 | Fire’s motion in limine was unique in that it was premised on the alléged non-existence, or
27 || speculative nature of a fact. The Court’s careful evaluation of and ruling on the evidence.
28 | submitted in connection with such a motion is more than sufficient to deem the matters “proved”
40 '
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1 | for purposes of section 2033.420.

2 ‘ 2. The Requests for Admission Addressed Issues of Substantial Importance
.3 The white flag concerns one of the most critical aspects of this case: the origin of the
4 | Moonlight Fire. The Court notes that the primary purpose of any wildland fire investi gation 18 to
5 | find the origin and the cause. Under wildfire investigation standards, if the origin of a fire cannot
6 | be determined, the cause likely cannot be determined. The evidence regarding the white flag
7 j| shows that the investigators on the Moonlight Fire determined a speéific “Point of Origin” that
8 | they marked with a white flag, documented in a sketch, and thoroughly photographed, and that
9 I they subsequently changed.their minds, selected different points of origm, and attempted to

10 | conceal the evidence regarding their initial origin determination.

11 - Not only does this evidence go to one of the most central, substantive issues in this case —
12 | the location of the origin, and thus the cause of the fire — it also goes directly to the credibility of
13 théI investigators on the Moonlight Fire. While credibility is important in any case, the Court

14 | notes that it is even more critical when the witnesses at issue are law enforcement officers who
15 | have access to the scene, are chargcd.with gathering and documenting the evidence, and are

16 respoﬁsible for determining who is to blame. The Court finds that the credibility of the

17 investigatérs is also an issue of substantial importance to thJs case.

18 ¢ 3 Cal Fire Did Not Have a Good Reason for Its Failure to Admit

19 || Cal Fire argues that an expenses award is not appropriate because it interposed

20 “meritorious objections.” -In support of this argument, Cal Fire appears to rely on section

21 | 2033.420(b)(1), which provides that a court must award cost of proof sanctions unless an

22 || “objection to the request was sustained™ or a response “waived.”

23 'This aspect of the statute is inapplicable because Cal Fire’s objections were never

24 | “sustained” by the Court nor a response ever “waived.” For example, in Amer. Fed. of State,

25 | County and Mun. Employees v. Metro. Water Dist. of So. Cal. (2005) 126 Cal.App.4th 247

26 | (“American Federation™), the plaintiff responded to various requests for admission by first

27 | interposing various objections, and then “without waiving” these objections, unequivocally

28 | denying the entire request. (/d. at 266.) The plaintiff subsequentiy argued that the defendant
41
[PROPOSED] ORDER

PAGE 43/59 * RCVD AT 2/4/2014 4:13:33 PM [Pacific Standard Time] * SYR:SACRFAX02/1 * DNIS:N/A* CSID:5302832501 * DURATION (mm-ss):30-35




02/04/2014 17:11 forest stationers (FAX) 5302832501 P.044/059

1 | could not recover its costs of proof under section 2033.420 because the defendant had not moved
2 -to compel plaintiff to provide further responses. (Zbid.) The court rejected this argument, noting
3 | that although plaintiff interposed objections, plaintiff proceed to unequivocally deny the requests
in their entirety. (Ibid.) Under the Code of Civil Procedure, that unequivocal denial meant that
the defendant could not move to compel a further response — after all, there was nothing to
compel. (Id. at 268.) And, if the defendant could not move to compel, then the court could never

ruie upon — let alone sustain — any of the objections.

Similarly, here, after interposing boilerplate objecticns, Cal Fire unequivocally denied

=B - B Y T N

each of the Requests for Admission at issue. Defendants did not - and could not — move to
10 | compel further responses because a requesting party cannot compel a responding party to admit a
11 || fact." The Court notes that Cal Fire could have chosen to stand on its objections, and put the
12 | burden on Defendants to bring a mation to compel. Having chosen not to do so, the Court never
13 | had the opportunity to weigh in on whether its ohjecﬁons shouldllbe sustained or overruled.
14 ~ Even if Cal Fire could rely on its objections, the Court finds that those objections are
15 | without merit. Cal Fire’s objection to the term “Point of Origin” — the term Reynolds employed
16 | on his sketch ~ in some (not all) of the Requests for Admission is disingenuous. Even if Cal Fire
17 | believed that the term “Pqint of Origin” could potentially encompass a larger area than a specific
18 || point of origin, that belief would only further suﬁpoﬂ the unreasonableness of Cal F iré’s denial
19 |} that the investigators placed the white flag to mark.this larger “Point of Origin.” The record ‘
20 | demonstrates that Cal Fire understood “Point of Origin” in the same way that Reynolds used it in
21 |f his sketch. Cal _Fire’s objections are therefore unavailing.
22 The Court finds that Cal Fire had no reasonable ground to deny the white flag Requests
23 || for Admission, or to subsequently characterize the evidence as “speculative” and “conjectural,”
24 || in light of the all the documents and testimony in the record, including the Reynolds sketch,
25 | photographs, measurements, expert analysis and testimony, Qfficial Report, Official Sketch, and

26 | the investigators’ testimony. Accordingly, the Court awards Defendants cost of proof expenses

27
19" Although a responding party cannot be forced to admit a fact that it knows to be true, section 2033.420 provxdes
a8 consequences for failing to do so.
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1 | pursuant to Code of Civil Procedure section 2033.420.

21 c. | : Defendants Are Entitled to Attorneys’ Fees pursuant to Califernia Code of Civii.

3 Procedure section 1021.5. o

4 In assessing Defendants’ argument for aﬁomey's" fees under Section 1021.5, the Court

5 | begins by noting that it has considerable equitable discretion to award such fees. (Vasquez V.

6 || State (2008) 45. Cal.4th 243,.25 1.) Moreover, in applying the criteria for whether such fees are

7 || warranted, fhe Cdurt must do so from a practical perspective. (Paggett v. Gates (1982) 32 Cal.3d

S 128, 142.) Having reviewed thousands of pages of briefing and developed an understanding of

9 | the nature of this unfortunate matter, and what Defendants’ successful defense of it accomplished
10 | not just for Defendants but for the public, the Court finds that Dc:fmﬁants are entitled to recover
11 | those fees associated with exposing the bad faith conduct of certain employees within Cal Fire -
12 || regarding the Moonlight Fire investigation and with respect to uncovering the WiFITER fund, an
13 || effort which Defendants began almost immediatély upon being sued. |
14 With respect to Cal Fire’s WiFITER fund, which the State Auditor found to be illegal in
15 | the audit it published on October 15, 2013, Cal Fire argues that any issues pertaining to the
16 | Defendants’ discoveries regarding WiFITER are irrelevant to Defendants’ claim to fees under
17 § Section 1021.5. because the Court initially granted Cal Fire’s motion in limine regarding
18 || WIiFITER. Cal Fire is mistaken.
19 First, this Court’s determination regarding Cal Fire’s motion in limine was tentative and
20 | thus subject to change as the case developed. Additionally, this Court’s initial determination
21 | regarding WiFITER was naturally based on the assumption that Cal Fire had disclosed all
22 || responsive evidence in its possession to the Defendants before this Court made its determination,
23 | as Cal Fire had earlier been ordered to do. But the State Auditor’s report regarding WiFITER
24 | ultimately revealed that Cal Fire had not complied with its discovery obligétions or with the
25 | Court’s order of April 10, 2013, which commanded the production of all responsive and non-
26 | privileged WiFITER documents on or before April 30, 2013, Thereafler, Cal Fire belatedly
27 | produced thousands of documents. In fhe context of reviewing the Defendants’ Motions for Fees,
28 | Expenses and/or Sanctions, the Court has considered a number of belatedly produced documents

43
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and finds that certain of these documents are contrary to Cal Fire’s representations to this Court

regarding the lack of any evidence that WiFITER was improper, as alleged in its WiFITER

motion in limine. The Court further finds that many of the belatedly produced documents are

supportive of Defendants’ argument that WiFITER is relevant to the question of whether
Moonlighi Fire case manager Alan Carlson and Moonlight Fire investigator (and subseguent case
manager) Josh White were biased towards affixing blame on affluent defendants who could pay

for Cal Fire’s suppression costs (and who therefore could, by extension, help fund WiFITER) in

order to perpetuate an illegal account for which Carlson, White and others were beneficiaries.

Thus, the Court finds that, had it been made aware of these belatedly produced documents
before reaching its decision on Cal Fire’s and Defendants’ WiFITER motion in limine, it would
have denied Cal Fire’s motion and, had a trial been necessary, permitted Defendants to argue that
the formation of WiFITER created bias with respect to the Moonlight Fire investigation and its
case administration. Whether the Defendants would have succeeded in making this case to a jury
is not for this Court to decide, but the belatedly produced decuments sufficiently demonstrate that
WiFITER may have created .a bias within Cal Fire towards ﬁndiﬁg affluent defendants such that
the Court would now reverse its decisions regarding the WiFITER motion in limine, thereby
denying Cal Fire's WiFITER motion in limine and granting Defendants’ WiFITER motion in
limine in full.

Separately, it is also clear that the defense of this matter helped expose the WiFITER
account, the existence of which, as confirmed by the State Auditor on October 15, 2013, and by a
separate public audit issued by the Department of Finance on August 28, 2013, was allowing Cal
Fire to illegally divert money frofﬁ California’s General Fund to the detriment of all Californians.
Moreover, having reviewed the timing of Cal Fire’s disclosure of the initiai audit, Cal Fire’s
public pronouncements regarding its existence, and the timing of its closure, the Cowrt easily
finds that the Defendants’ discovery efforts regarding WiFITER contributed to its ultimate
closu;e, and Cal Fire’s claims to the contrary are not supported by the evidence before this Court.
In particular, this Court finds the testi:ﬁony of Claire Frank compe:lliﬁg on this point, as she

testified in her deposition that the account was frozen due to this litigation, (Ex. 63 at 665:15-19,
44
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1 ¥ 667:20-668:12.).

2 Cal Fire cannot avoid this Court’s consideration of the benefit afforded to the public by

3 || WIFITER’s disclosure by arguing that the Court’s dismissals of this matter were unrelated to

4 | WiFITER. The proper inquiry for this Court begins with a focus on what the prevailing party

5 - accomplished for the.pub]ic through its defense of this matter, as oﬁposed to precisely how it

6 | prevailed itself. Indeed, the Court is aware of no California case law holding that there must be a

7 || causal connection between ﬂle.succgssfu.l party’s ultimate victory and the important right they |

8 | enforced. Rather, it is the case that “[1]itigants in good faith may raise alternative legal grounds

9 || for a desired outcome, and the court’s rejection of or failure to reach certain grounds is not a
10 | sufficient reason for reducing a fee. The result is what matters.” (Hensley v. Eckerhart (1983)
1T | 461 U.8. 424, 435 (fn. omitted).) “The process of litigation is often moré a matter of flail than
12- | flair; if the criteria of section 1021.5 are met the prevailing flailer is entitled to an award of
13 || attorney fees.” (City of Sacramento v. Drew (1989) 207 Cal.App.3d 1287, 1303.) Additionally,
14 || because Defendants are the prevailing party, Cal Firc’é assertions regarding any catalyst theory of
15 | recovery has no relevance here. (See Graham_ v, Daz‘mlerCinysler Corp. (2004) 34 Cal.4th 553,
16 | 560 (explaining that “attorney fees may be awarded even when litigation does not result in a
17 | judicial resolution if the defendant changes its behavior substantially because of . . . the
I8 | litigation™).) In sum, the Court finds that the Defendants precipitated an important public benefit
19 §i by helping to expose the existence of an illegal account which Cal Fire was wrongly using to
20 diirex'f public funds for its own benefit. ' _
21 In addition to the public benefit associated with the closure of WiFITER, the Court also
22 || finds that the Defendants ddvanced an important public interest by causing the trial court to
23 | confirm through cross-motions for summary adjudication that 14 C.C.R. § 938.8 did not create
24 | liability for land ownérs and others for fires caused by third parties, as had been suggested by the
25 | federal court in the context of a pretrial decision. The fact that the summary adjudication rulings
26 | are not binding precedent is irrelevant to this Court’s analysis. (See MBNA Am. Bank, N.A. v.
27 | Gorman (2006) 147 Cal. App.4th Supp. 1, 10 (“[I]tris not necessaty, as appellant contends, that
28 | the order denying appellant’s petition be ‘binding precedent’ in order to confer a significant
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1 | benefit on the general public”).)

2 In assessing whether a right is sufficiently important for consideration under section

3 | 1021.5, this Court must not assess rights too‘narrow]y or in a manner that is inappropriately

4 | limited to the litigants. The propef inquiry is whether Defendants enforced a public right that

5 aﬁ‘eéted a wide class of people. (See e.g. Hull v. Rossi (1993) 13 Cal.App.4th 1763, 1769

6 | (construing challenges to ballot language that were “ﬁlinor, inconsequenttal, and a ‘piffle’” as still

7 | important enough to award fees); Choi v. Orange County Great Park Corp. (2009) 175

8 Ca].App.4th 524, 530-32 (reversing trial court’s refirsal of fees on basis that action seekihg

9 documénts for purposes of vetting public corporation CEO was the same as “any other discovery
10 | order” and explaining that the public benefit conferred “may be conceptual or doctrinal and need
11 | not be actual and concrete™).)
12 With respect to the Defendants’ Motion for Summary Judgment regarding section 938.8,
13 || the trial court eventually found that section 938.8 “can create no legal duty” and “[a]t most, [it]
14 | may establish a standard of care under Evidence Code § 66%.” Thus, the Court rejected Cal Fire’s
15 | contention that section 938.8 created a right for Cal Fire to collect fire suppression damages from
16 | these Defendants for failing to discover a fire caused by a third party. Defendants argue that,
17 | “had Court’s legal ruling minéred the federal court’s erroneous ruling, it would have prompted
18 | landowners throughout the State to prevent the public from recreating on private lands.” In this
19 || regard, a contrary decision regarding section 938,8 would have run afoul of California’s public
20 || policy to encourage private landowners to permit the public to use their lands, and this Court
21 | therefore finds that Defendants’ work on this issue conferred an important public benefit. (See
22 | Maria P. v. Riles (1987) 43 Cal.3d 1281, 1288-1289 (explaining that important rights under
23 || section 1021.5 can be enforced through “the effectuation of the fundamental public policies
24 || embodied in constitutional or statutory provfsions”).)
25 Finally, even accepting on some level Cal Fire’s assertion thai these Defendants were
26 | motivated by their own personal interests, that reality alone cloes ot end the Court’s inquiry.
27 | While every defendant has a personal stake in successfully defending against a éomplaiht,
28 | California law recognizes that defendants aré: entitled to recover their fees under the i:)rivate
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attorhey general statute. (See County of San Diego v, Laﬁib {1998) 63 Cal.App.4th 845 (fees
awarded to defendant WhO successfully defeated county’s attempt to seck reimbursement of
welfare payments).} It follows that motivation due to some personal interest, which all
defendants must undeniably have, is not fatal to an award of fees under section 1021.5.

The question this Court must answer is whether the broad public benefits conferred by the
Moonlight Fire litigation were simply coincidental to the defense of the case. While the Court is
aware that any successful defense benefits the defendant, it also finds that the benefits conferred

upon the citizens of California went far beyond the stake these Defendants had in defending

helped cause the closure of an illegal account which was being used to divert millions from the
General Fund, and helped clarify and advance the public policy benefit of keeping private lands
open to the public — which this Court finds would be an independent basis for an award of fees
under section 1021.5 — Defendants’ defense of this matter conferred é substantial additional
benefit upon the public.

When the defense of a matter exposes dishonesty, investigative corruption, and the
pervasive violation of our discovery rules by a puBlic entity, such exposure confers a benefit upon
the public which far exceeds any benefit conferred upon the litigating defendants, including those
in this case. Defendants’ success in this case, including its success with respect to the instant
order, confirms that public entities, their emp]oycés, and the public lawyers who represent them
are not immune from the imposition of fees and sanctions for misusing the legal system. In
particular, it is this Court’s view that the Defendants’ efforts in this matter have greatly served the
public by confirming that public entities and their lawyers must always adhere to the highest
ethical standards when using the legal system to advance their claims against their named
defendants. In finding a compelling basis for the award of “privatz attorney general” fees under
Code of Civil Procedure §1021.5 for this and oﬂler reasons, it is the hope of this Court that
substantial changes will be made by Cal Fire and the Office of the Attorney General to ensure that
the multiple instances of investigative misconduct that were advanced i)nto the realm of this Co;th

and thereafter repeated through the misuse and violation of our discovery rules will not be
47 '
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1 | repeated in the future. Public éonﬁd_ence in the integrity of the :nvestigation and prosecution of

2 || governmental claims against its citizens must be scrupulously maintained. Moreover, and

3 | perhaps more importantly, the vital importance of our discovery rules along with the integrity of

4 { our judicial system must be protected for the benefit of everyone. Defendants’ success here has

5 substéntially furthered those goals for the benefit of all.

61 D. Defendants Are Entitled to Attorneys® Fees pursuant to Civil Code Section 1717.

7 Defendénts also seek an’award of attorneys’ fees pursuant to Civil Code sectiqn 1717.

8 Secﬁon 1717 makes a one-sided attorney fee provision reciprocal in any action on a contract.

9 | (Topanga and Victory Partners v. Toghia (2002) 103 Cal.App.4ih 775, 780.) No contract is
10 § required in c;rder for section 1717 to'apply. (Manier v. Anaheim Business Center Co. (1984) 161

11 |f Cal.App.3d 503, 505-06.) Instead, the inquiry is not whether a coniract has been actually formed,
12 A_ but whether the action can be characterized as one “on a contract,” a question which courts have
13 || liberally construed to extend to any action “as long as an aciion “involves’ a contract and one of
14 | the parties would be entitled to recover attorney fees under the contract if that party prevails in its
15 || lawsmit,,..” (Milman v. Shukhat (1994) 22 Cal. App.4th 538, 544—545.)
16 Here, the Court finds that Cal Fire’s action under Health and Safety Code sections 13009
17 | and 13009.1 “involves” a contract because these statutes give rise to contractual obligations and
18 | are governed by the procedure applicable to actions on a contract, a fact which Cal Fire has itsclf 1
19 | confirmed in other matters. In particular, in People v. Zegms (1948) 29 Cal. 2d 67, 68, Cal Fire
20 || successfully argued that venue for its fire suppression action should be governed by statutes
21 [ pertaining to claims for breach of contract. since such a cost recovery action “is a suit upon a
22 | quasi-contractual obligation, or contract implied in law.” (/. at 68; see also RFJN Ex. B,
23 | Grijalva Petition for Writ (wherein Cal Fire pled a cause .of acﬁon for breach of contract under
24 || section 13009 and then repeatedly characterized sections 13009 and 13009.1 as creating a
25 j “contract action” and the fajlure to reimburse Cal Fire as “a breach of an implied-in-law
26 | contract.”).) ** The Court also finds that Cal Fire would have been entitled to récover jts legal
27
2 In motion practice in Grijalva, Cal Fire declared without equivocation: “Section 13009 creates a statutory
28 § obligation enforceable under a cause of action for breach of contract.” (Supp. RNJ Ex. B at 4:10-11 (emphasis
48
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1 | fees as an obligation under a contract, therefore giving rise o the mutuality of the remedy created
2 | bysection 1717. Since Cal Fire would have recovered its reasonable legal fees as an obligation
3 | under a confract had it prevailed in this matter, Defendants are entitled to the entirety of their
4 | reasonable fees as a matter of law and equity.
5 Despite Cal Fire’s assertion to the contrary, the decision in Department of Forestry and
6 | Fire Protection v. LeBrock (2002) 96 Cal.App.4th 1137 does not compel a different result.
7 | Section 1717 only gives rise to reciprocity regarding attorneys’ fees where the contract includes a
8 [ “‘one-sided attbmey fee provision.” (See e.g. Topanga, supra, 103 Cal.App.4th at 780.) When
9 | LeBrock was decided, no statute anthorized an award of attorney’s fees under section 13009 and -
10 | 13009.1. (96 Cal.App.4th at 1140-1142 (stating “these sections do not mention aitorneys’ fees at
11 { all” and “there was “no contract between the parties that expressly, or even impliedly, provides
12 | for recovery of attorneys’ fees.”) Consequently, section 1717 had no relevance whatsoever to an
13 | action brought under section 13009 until a year after LeBrock was decided when the Legislature '
14 | enacted Code of Civil Procedure section 1021.8. Thus, the decision in LeBrock has no relevance
15 || to the issues presented with respect to section 1717 reciprocity here, other than perhaps to
16 || confirm that section 1717 creates no reciprocity when there is no “one-sided attorney fee
17 || provision” in the first place.
18 Moreover, notwithstanding LeBrack's dicta that 13009 and 13009.1 do not “transform
19 | liability into a contract ,” (id. at 1141), Civil Code section 1717 does not turn on the existence of
20 | an actual contract, but on whether the action “involves™ a contract. (Milman, supra, 22
21 | Cal.App.4th at 544-545.) Accordingly, this Court need not conclusively determine, as Cal Fire
22 | urges, whether these cost recovery statutes sound in contract or in tort,?’ just as the Supreme
23 .
added); see also id. at 5:20-22 (“All of the troly essential elements . . . for a breach of contract action pursuant to
24 || California Health & Safety Code sections 13009 and 13009.1 are stated.™).)
25 *! Contrary to Cal Fire's claim, the Court’s determination within the Cottle hearing that Public Resources Code
section 4422(b) required some negligence or culpability (and did not create strict liability} says nothing at all about
26 whether Health and Safety Code sections 13009 and 13009.1 “sound in tort.” Although the Legislature cannot
impose statutory liability based an “accidental and unavoidable fire,” the Legislature can make statutory obligations,
including those created by Health and Safety Code sections 13009 and 13009.1, enforceable as contractual ones.
27 {(Maxwell-Jolly v. Martin (2011) 198 Cal. App.4th 347, 362 (stating “when the Legisiature intends to make a statutory
obligation enforceable as a contractual one it knows how to do so™).) The two concepts are not contradictory, are
28 easily harmonized, and in no way suggest that this Court determined that sections 13009 and 13009.1 “sound in tort.”
49
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1 || Court found that it need not determine that same question as it pertains to venue. (Zegras, at 68~
-2 || 69, (“It is immaterial, therefore, whether the statutory obligation for the expense of extinguishing
3 | afireis classified as one sounding in tort, or a quasi-contract” because “the Legislatare has . . .
4 | made applicable the procedure for suit upon a contract.”) Despite Cal Fire’s effort to suggest
5 | otherwise, People v. Wilson (1966) 240 Cal.App.2d 574 also does not compe] a different result.
6 & In fact, after turning to Zegras for guidance, the court in Wilson also concluded that the language
7 | of section 13009 “indicates a legislative intent to impose a contractual liability.” (Jd. at 577.)%
8 | Thus, the issue for this Court is simply whether Section 13009 involves a contract, not whether it
9 | “sounds in contract.” Having reviewed section 13009 and [3009.1’s language, this Court finds
10 | (in accordance with what Cal Fire itself has argued in other matters), that section 13009 “involves
11 | acontract” for purposes of applying the law attorneys’ fees reciprocity under Section 1717.
12 Finally, Cal Fire claims that the one-sided, non-reciprocal nature of the attorney fee
13 || provision in Civil Code section 1021.8 precludes an award of fees to the prevailing Defendants
14 § because, had the Legislature wanted to make section 1021.8 reciprocal, it would have expressly
I5 | doneso. But this Court cannot find that the Legislature was unaware of the existence of section
16 || 1717 when it adopted the language in Civil Code section 1021.8. As Cal Fire itself points out, the
17 | Legislature is presumed to know the law, and thus presumably knew that Civil Code section 1717
18 | would provide mutuality of remedy — a natural operation of law that the Legislature could have
19
20 | Ifanything, the Court leaned in the opposite direction. In its Order granting the Motion for Judgment on the
FPleadings, the Court recognized that Health and Safety Code sections 13009 and 13009.1 give rise to contract or
71 quasi-contract recovery. The Court did not did not reach the broader issue of whether the statutes “sound” in contract
or tort, as the Court had no need to do so. (Jbid.) In fact, the Court still need not do so since an action under seclions
27 13009 and 13009.1 creates a contractual obligation and is governed by the procedure applicable to a contract action,
Given the liberal definition of “involving” a contact, this is more than sufficient to invoke the equitable principles of
23 || Civil Code section 1717. _
2 Cal Fire's arguments in opposition to applying section1717 here ignors or misread the holdings in Zegras and
24 || Wilson on other fronts as well. In particular, Cal Fire contends that “the contractual relationship does not arise unless
and until there is a judgment that Defendants negligently or in violation of the law started the five or allowed the fire
25 | tobeset.” Butboth Zegras and Wilson teach the opposite, finding that the contractual obligation created by sections
13009 and 13009.1 arises when the State incurs expenses extinguishing a fire, not years later once a lawsnit has been
26 | filed, litigated and judgment entered. (See Zegras, supra, 29 Cal.2d at 69 (explaining that because “the fire started in’
Napa County and the expense of extinguishing it was incurred there, that is the place where the obligation was
27 | enteredinto....”).) Indeed, in both of these cases, the courts applied — at the very outset of the litigation — statutes
that are applicable 1o actions on a contract. By doing so, these courts confirmed that the contractual obligation
28 created by Health and Safety Code sections 13009 and 13009.1 arises long before judgment.
50
ERRGPOSED} ORDER

PAGE 52/59 * RCVD AT 2/4/2014 4:13:33 PM [Pacific Standard Time] * SYR:SACRFAX02/1 * DNIS:N/A* CSID:5302832501 * DURATION (mm-ss5):30-35




02/04/2014 17:16

[FAX) 5302832501 P.053/059

forest stationers

1 | easily disclaimed within the languagé of section 1021.8 if it so intended.” Because an action
2 | under section 13009 and 13009.1 is “on a contract,” and because section 1021.8 creates a
3 | unilateral, one-sided fee provision, the Court concludes that section 1717, without a contrary
4 ;i expression of intent, makes the provision of attorneys® fees ﬁndc:r sections1021.8, 13009 and
51 13009.1 reciprocél. (See generally Clinton v. County of Santa Cruz (1981) 119 Cal.App.3d 927,
6 || 933 (noting the general canon of statutory construction that courts should interpret statutes “in
7 | harmony with other statutes rejating to the general subject”).) | |
8 In sum, since Cal Fire’s action under Section 13009 and 13009.1 involves a contract and
9 | encompassed by statute a “one-sided” attomeys’ fees provision, section 1717 creates reciprocity
10 || for Defendénts as prevailing parties. Accordingly, this Court finds that Defendants are entitled to
11 | their reasonable attorneys’ fees.
12 Iv. .REASONABLENESS OF DEFENDANTS'® FEES AND EXPENSES
13 The Court has reviewed the parties’ Phase II papers relating to the reasonableness of fees,
14 | expenses, and/or sanctions claimed by Defendants. Cal Fire argues at length that the papers are -
15 § insufficient and that Defendants should be awarded nothing because they did not produce their
16 billing records, but it is clear that in assessing fee and sanctions awards, attorney declarations will
17 || suffice. (See Raining Data Corp. v. Barrenchea (2009) 175 Cal.App.4th 1363, 1375 (“The law is
18 | clear...an award of fees may be based on counsel’s declarations, without production of detailed
19 | time records™); see also Steiny & Co. v. California Electric Supplv Co. (2000) 79 Cél.AppAth
20 || 285,293 (“[A]n attorney’s testimony as to the number of hours worked is sufficient evidence to
21 | support an award of fees, even in the absence of detgiled time records”j.) This is particularly true
22 | in this case, where Defendants raise legitimate concerns about revealing privileged information in
23 || light of the ongoing appeal.”* Cal Firc’s objections based on Evidence Code § 412 are overruled.
24 | |
75 * In this regard, the Court notes that, with respect to all of the statutes referencc:(‘i in Civil Cac!e §ecti9n 1021.8,
Health and Safety Code sections 13009 and 13009.1 are the only ones that contain langnage giving rise to a
contractual obligation. The language is intentional and unique. As one court emphasized: “when the Legislature
20 intends to make a statutory obligation enforceable as a contractual one it knows how to do so.” (Maxwell-Jolly v, -
27 Martin (2011) 198 Cal. App.4th 347, 362 (referring to language in Gov. Code § 53154).) _
* The Court notes that Cal Fire has asserted the same concerns in declining to produce documents to Defendants
28 | related to its own fees and costs.
7 51
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1 The Declarations submitted by counsel for Sierra Pacific, W.M. Beaty and the Landowner
2 | Defendants, and the Howell Defendants provide the Court with cnough' detail to reach a lodestar
3 | figure comprised of the reﬁsonable hourly rates of each attorney and the reasonable time they
4 | spent. Mimmally, a declaration must at least attest to the number of hours billed, the hourly rates
5 { ofeach attorney, and a description of the tasks performed, such that the court may determine
6 | whether the hours were reasonably expended. (Steiny & Co., supra, 79 Cal. App.4th at 290.) The
7 | Declarations of Mr. Warne, Mr. Linkert, Mr. Ragland, and Mr. Bonotto all set forth in copious
8 | detail these basic items, as well as the various litigation projects that consumed their respective
9 | teams for the past four years. They provide monthly surﬁmaﬁes and describe the tasks each
10 || attorney and paralegal was responsible for handling. Mr. Warne's Declaration also provides the
11 § Court with a monthly sﬁmmary of the litigation events that were taking place on a month-b'y-
12 | month basis, including descriptions of pleadings that were teing filed and hearings that were
13 | conducted with the Court. As such, the tasks described can be verified against events that are
14 | memorialized in the Court’s file. (See City of Colton v. Sz‘ngletary,'supm, 200 Cal.App.4th at 785 |
15 | (“[T]he reasonable worth of that work can be evaluated by lboking at the reéord”).)
16 Cal Fire raises certain accuracy concerns with Defendants’ documentation, but Defendants
17 | have addressed these nuances, and the Court is confident that, as mfﬁcers_of the court, all defense
18 | counsel used their best judgment and efforts to include only that time which is relevant to the
19 | theories pled in their Phase I papers. The Court recognizes Athat this was a complex case,
20 | particularly for Defendants who were defending themselves in seven cases total. It is expected
'21 { and not at all unusual that these circumstances may raise adrninistrative difficulties unique to the
22 || way in which defense counsels’ firms handled their billings. The Court is satisfied that counsel
23 | worked through these issues to the best of their abilities and provided conservative breakdowns
24 || for review by the Coﬁrt. (See Mardirossian & Associates v. Ersolf (2007) 153 Cal.App.4th 257,
25 ¢ 269 (“[Plrecise calculations are not required,” and “fair approximations based on personal
26 | knowledge will suffice.”).)
27 Cal Fire is correct that Defendants’ declarations all utilize a block billing approach, albeit
28 || a quite detailed oné, but this is not a basis to deny fées outrighf. (See Heritdge Pacific Financial,
52
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1 |- LLCv. Monroy (2013) 215 Cal.App.4th 972, 1010, n 6 (noting that relevant state court precedent

2 | clearly permits the court to retain discretion regarding the block billing practice); Jaramillo v.

3 Cou_ﬁty of Orange (2011) 200 Cal.App.4th 811, 830 (upholding an awara of fees based on.suc'h

4 generalizéd block-billed entries as “trial prep,” and “T/C- client”).) Some courts will adjust the

5 | lodestar downward to account for any “padding™ that may occur as a result of blockbilling.

6 | (Heritage Pacific Financial, LL.C v. Monroy, supra, 215 Cal.App.4th at 1010 (“Trial courts retain

7 diécretion to penalize block billing'whe'n the practice prevents them from discerning which tasks

8 | are corﬁpensable and which are not™).) The Court finds this is 'ulmecessary here, however,

9 | because defense counsél represent that the amounts set forth in their documentation have already
10 | been decreased as a result of “write-offs” and/or discounts, and that they'attempted to be
11 | conservative in deciding what to include. The Court also notes that the record evidence in the
12 I form of declarations from defense counsel indicates that counsel frequently did not bill fqr all the
13 | work they performed, and ofien times reducéd their time eniries to ensurs that they were
14 1| reasonable and appropriate, to the point of sometimes understating the amount of work
15 | performed.
16 Cal Fire is also correct that Defendants have included time in their documentation for
17 | work thaf was done in the federal case and, in some limited instances, in the privaté plaintiffs’
18 | cases. Defeﬁdants admit as much, but explain that the work described all pertained to or
19 || overlapped with issues relevant to Cal Fire’s case. Cal Fire itself claimed to be proceeding under
20 | aJoint Prosecution Agreement with the United States, which necessarily acknowledges |
21 | substantial overlap between the cases. The Coﬁrt 1s not persuaded that this time should have b_éen '
22 | excluded by Defendants. Moreover, to the extent Cal Fire argues that Defendants have not
23 | adequately allocated their time, befendants_ have been wholly successful in this litigation against
24 || unlikely odds, securing rulings on two dispositive motions. Defendants have shown the issues to
25 | be inextricably intertwined, and no allocation is therefore 1letze§salry. (See Hensley v. Eckerhart
26 { (1983) 461 US 424, 435 “Litigants in good faith may raise alternative legal grounds for a desired
27 | outcome, and the court’s rejection of or failure to reach certain grounds is not a sufficient reason
28 | for reducing a fee. 'fhe result is what matters.”); Abdallah v. United Savings Bank (1996) 43

' | 53
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1 | Cal.App.4th 1101, 1111 (trial court is not required to apportion attorney fees between contract
2 | claims and noncontract claims if all claims are inextricably intertwined).) This is also a sufficient
3 | basis for the Court to award fees incurred by Defendants solely in connection with the federal
4} case®
3 Finally, Defendants have drawn attention to the fact that Cal Fire is silent with respect fo
6 | defense counsels’ hourly rates, and does not challenge the volume of work done or time spent by
7 || Defendants during discovery or any other stage of the litigation. The Court agrees that Cal Fire’s
8 | arguments elevate form over substance and do not address the legal question of whether the time
9 | spent was reasonable. Furthermore, no matter how wanting Cal Fire may find defense counsels’
10 [ declarations, nothing prevented Cal Fire from conducting an analysis of its own time and
11 odmparing that to all or a subset of Defendants’ time.
12 Defendants on the other hand have provided the Court with sufficient évidence to conduct
13 ] a éorﬁparative analysis between the hours spent/billed by Cal Fire’s counsel (including the Office
14 | ofthe Attorney General, and two private law firms retained in 2013) and the hours billed by
15 | defense counsel. The Court finds that in 2013, and during the balance of the action, the fees
16 § billed on behalf of Cal Fire and those billed on behalf of Sierra Pacific were comparable, which
17 furthér establishes the reasonableness of the defense fees and expenses incurred, particularly in
18 {'iew of the fact that Sierra Pacific was engaged in the simultaneous defense of the federal and
19 | state Moonlight Fire actions, while Cal Fire, on the other hand, litigated before only one tribunal.
20 Cal Fire also contends that Defendants are not entitled to an award of fees or costs because
21 || their motion for judgment on the pleadings could or should have been brought via demurrer, -
22 y during the pleadings stage of the case. Thus, Cal Fire contends that Defendants could have
23 || avoided all fees had they only madc the motion earlier, Iniﬁally, the Court observes that this
24 3 argument is one pertaining to fhe entitlement to fees, and ye! was not raised in Phase [ bﬁeﬁng.
25 | Accordingly, Cal Fire waived it. The Court also observes that Cal Fire’s contention appears
26 |- irreconcilable with its concurrent assertion that the motion for judgment on the pleadings, which
i Cal Fire is not a third-party beneficiary to the scttlement agreement entered by Defendants in the federal case.
7] Therpforc, that document does nothing to prevent the award of Defendants’ federal fees against Cal Fire.
s4
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Cal Fire has appealed, was improvidently granted. Nevertheless, had it not been waived, this
argument would not have persuaded the Court.

As the Court observed during the Cottle proceedings, there méy be perfectly legitimate
reasons, particularly in a cdmplex matter such as this one, for filing dispositive pleadings motions
only after the record has been fully developed so that the theories of liability are fully understood.
On the other hand, to the extent Defendants were not aware of the argument advanced on the -
motion until the record was fully de{feloped, Cal Fire is not in position to complain, given that Cal
Fire itself contends that it too did not, and does not, recognize the argument. In any event, there |
is no evidence in the record that Defendants purposefully delayed the filing of the motion for
judgment on the pleadings.

Cal Fire’s reliance on City of Sacramento v. Drew (1989) 207 Cal.App.3d 1287, 1303, is
rnispiaced. As the court in Drew stated: “The process of litigation is often more a matter of flail
than flair; if the criteria of section 1021.5 are met the prevailing flailer is entitled to an award of
attorney fees.” (Ibid.) The court further explained that “[a] litigant should not be penalized for
failure to find the winning line at the outset™ unless unsuccessful forays address unrelated claims,

are pursued in bad faith, or are pursued incompetently.” (Jbid.) Here, Cal Fire has not

irrelevant matters, were pursued in bad faith, or were pursued incompetently. (See id. at 1303.)

For all these reasons, and based on its own expertise and familiarity with the litigation
gained from reading the Court’s exiensive files, attending numerous and lengthy hearings with
the parties, preparing for trial in this complex litigation, and closely reading the voluminous
pleadings submitted by the parties, the Court is satisfied with the documentation éubmitted by
Defendants. The Court finds that the rates charged and the total hours set forth therein are
reasonable.

In addition, the Court finds that an upward multiplier is appropriate, as the relevant factors
all counsel in favor of one. (Melnyk v. Robledo (1976) 64 Cal.App.3d 618, 623-24.) The record
establishes that the case was exceedingly difficult, the amounts involved were extraordinary, the

case required exceptional skill in its handling, defense counsel demonstrated a high level of skill,
| 55 |
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1 | the attention given has been virtually all consuming for defense counsel, and defendants were

2 | extremely successful on multiple fronts. In addition to the above factors, there is every reason for

3 || such an adjustment here because, as _lead defense counsel, Downey Brand’s standard rates were

4 || well below those charged by the two law firms Cal Fire retained in 2013, as were the rates of co-

5 | defense counsel Matheny Sears Linkert and Jaime, and Rushford and Bonotto. In addition,

6 | Downey Brand reduced its already low standard rates by another ten percent, and then applied

7 | another layer of discounts by cutting time from each and every invoice. Accordingly, for the

8 || reasons stated, the Court finds that Défendant Sierra Pacific Industries is entitled to the awards

9 (i described herein below. The awards pertaining to WM. Beaty and Associates, the Landowner
10 | Defendants, and the Howell Defendants are addressed in separate orders.
1 V. AWARD OF FEES, EXPENSES, ANI) SANCTIONS
12 In light of the foregoing and based on the record evidence presented, the Court imposes
13 | terminating sanétions for the reasons described in favor of all Defendants, and against plaintiff
14 | Cal Fire. The Court further finds that Sierra Pacific is entitled to an award of fees, cxﬁenses d.
15 || sanctions from Cal Fire, MWMMM
16 neral-Daniel-Fuchs, as follows: AUL .
17 1. The total attorneys’ fees incurred in defendln,g itself in all the Mooniight Fire
18 | litigation, in the total amount of $14,240,628, plus the expert fees incurred in the amount of
19§ $3,010,326, plus the expert expenses incurred in the amount of $29,351, plus additional expert
20 | costs in the amount of $303,631, for a complete total of $17,583,936.
21 2. Separately, but not in addition to the amount set forth above, the total fees billed in
22 || connection with the state action, in the total amount of $9,969,265, plus the expert fees incurrgd
23 | in the amount of $3,010,326, plus the expert expenses incurred in the amount of $29,351, plus
24 | additional expert costs in the amount of $303,631, for a complete total of $13,312,573.
25 3. Separately, but not in addition to the amounts set forth above, the total fees billed
26 | since July 3, 2010, in connection with the state action, in th(ja total amount of $9,559,948,
27 4, Separately, but not in addition to the amountg set forth above, the total fees billed
28 | since November 1 6, 2010, in connection with the state acti()in, in the total amount of $8,737,422. |

56 |
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1 5. Separately, but not in addition to the amoﬁn:ts set forth above, the total attorneys’
2 | fees, expert fees, and exj:eﬁ expenses bﬂled m connectioﬁl with metallurgy issues, in the total
3 | amount of $1,675,651.
4 6. Separately, but not in addition to the a.moujnts set forth above, the total attorneys’
5 | fees billed in connection with WiFITER issues, in the tOtEjll amount of §912,844,
6 7. Separately, but not in addition to the amoufn‘ts set forth above, the total attorneys’
7 [ fees billed in connection with 14 C.C.R. § 938.8 issues, 111 the total amount of $288,319,
8 8. In addition to the foregoing, Sierra Pacific ja][so is entitled to the fees most recently
' 9 incurred in connection with briefing on its Motion for Feefs, Expenses, and/or Sanctions and
10 | related issues, which was not set forth in the December 13 Declaration of William Warne.
11 | Counsel has provided the Court with evidence substantiatihg fees in the amount of $650,634.
12 { This sum shall be awarded in addition to the amounts set fjo:rth above.
13 .9. Finally, the Court finds that the circumstanjce:s of this case make it appropriate for
14 | amultiplier in the amount of 1.2, as requested by Sierra sticiﬁc in its moving papers.
15 | Accordingly, all dollar amounts awarded hereinabove shall be adjusted upward by a 1.2§
16 | multiplier, ‘
17 ITIS SO ORDERED.
18
19 FEB 04 2014 N
20 | Dated: 2014 _ Leslie C. Nichols
- ' Honorable Leslie C. Nichols
21 Judge of the Superior Court
22 :
23
24
25
26
27
28- ‘
o1
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